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QUESTIONNAIRE 

 
General comments 
 
The following is somewhat rushed and so may contain inaccuracies, but I am 
conscious of the need to meet the deadline and so I have done my best in the time 
available. 
 
The UK has signed up to almost all the Article 78-derived asylum legislation, but not, 
as I understand it, to any of the (Article 79-derived) immigration legislation. 
However, the UK of course implements the corpus of free movement of persons 
legislation, Directive 2004/38/EC included.  
 
It should be recalled that in the UK in the area of asylum and immigration law we 
operate an appeal system that is adversarial. 
 
What follows adopts the number system in the Questionnaire and does not repeat the 
questions. 
 
1.EVIDENCE LAW 
 
A RULES OF EVIDENCE 
 
1.Partially, yes: see Asylum and Immigration Tribunal (Procedure) Rules 2005 and 
the Tribunal Procedure (Upper Tribunal) Rules 2008 and in the Civil Procedure 
Rules. 
 
1.1. Both in relation to asylum and immigration (in the sense of free movement) 
national law and case law is permissive, even allowing for hearsay evidence. 
However, in the context of certain procedural stages, the parties may be prevented 
from submitting new evidence, because for example they have left it too late. 
 
1.2. Our case law imposes burdens and standards of proof (in immigration cases it is 
the civil standard of balance of probabilities; in asylum cases it is a lower standard - 
“reasonable degree of likelihood”). The burden only shifts to the state in cases in 
which the state is depriving someone of a right (e.g. deciding to revoke a residence 
card or deciding someone has behaved fraudulently). 
 
In relation to safe countries of origin certain things are “deemed” under statute.  
 
Taking the example of past persecution, however, our case law does not accept the 
view of some continental academics that this creates a presumption or that it shifts the 
legal or evidential burden of proof. 
 
B. BURDEN OF PROOF 
 
2. It is for applicants to prove their case and to produce evidence in support. The 
Secretary of State for the Home Department , if defending in a court or tribunal a 

 



decision she has made, will normally produce relevant documentary evidence (e.g. in 
asylum cases, background country reports).  
 
3. In general the UK system allows for a first-instance appeal on the merits in both 
immigration and asylum, although on certain matters, e.g. manifestly unfounded 
cases, Dublin II, fresh claims, the only remedy is judicial review.  On further appeal 
through the appellate system there is an error of law gateway. If that gateway is 
crossed (i.e. an error of law is found), then the Upper Tribunal has jurisdiction to hear 
the facts afresh unless it has directed that previous findings of fact can stand. At 
onward appeal to the Court of Appeal it is rare but not unknown for that court to 
attempt to rehear the case; but normally, if an error of law is found, it will remit to the 
Upper Tribunal. 
 
In cases designated as “country guidance cases” (which Tribunal Practice Directions 
stipulate must be treated by other judges as “authoritative”) the Upper Tribunal will 
often have adopted inquisitorial techniques in case management review hearings to 
ensure all relevant evidence is adduced by the parties.  
 
C.WEIGHT OF EVIDENCE 
 
4. Matters of weighing of evidence or what weight to give evidence is in general 
terms entirely a matter for the judicial fact-finder. However case law principles 
regulate how that weighing is to be done. In asylum cases, for example, judges apply 
certain criteria to the assessment of background country evidence, requiring for 
example, independence, impartiality, accessibility etc (very similar to the criteria 
specified in the Procedures Directive and also by the Strasbourg Court in NA v UK). 
 
5. The Court of Appeal (or occasionally the court of final instance, the Supreme Court 
(formerly House of Lords)) normally confines itself to considering whether the 
assessment of evidence by the court below or application of the law has been vitiated 
by legal error. Occasionally it will decide to assess the case and the evidence for 
itself. Much more commonly, it would remit to the Upper tribunal. 
 
2. COMPETENCE 
 
1. There is no formal procedure relating to preliminary questions. Rules governing at 
what stage documents must be submitted etc are governed by Rules of Procedure: see 
A1 above. In practice, procedures at Tribunal level are quite flexible so that 
documents submitted on the day may be admitted if there are valid reasons for the 
delay or if the Tribunal considers it is in the interests of justice to admit them. In the 
Court of Appeal there is less scope for flexibility, although in asylum cases a flexible 
approach can be taken.  
 
2. No. Rather the Court of Appeal has made a reference to the CJEU in Saeedi  in July 
2010. 
 
3.NATIONAL COURT AND EUROPEAN INSTRUMENTS 
 
1. Yes to first sentence. Yes to second sentence. See for example recent country 
guidance case on Iraq, HM & Others [2010] UKUT 331 (IAC) available on the Bailii 

 



 

website which refers to French and Bulgarian cases. The Tribunal takes the view that 
in asylum-related cases reference to other national cases is of great importance as at 
this stage there is very little case law from the ECJ/CJEU. In principle the same would 
apply to immigration if the UK had signed up.  
 
2. Yes to first sentence. This question here however is not very clear to me. Is it 
attempting to highlight the difference between international law standards of 
interpretation (Vienna Convention on Law of Treaties) as applied to the Refugee 
Convention and the much more teleological approach to interpretation adopted by the 
ECJ/CJEU in the context of interpreting the Qualification Directive (even if the latter 
broadly mirror Refugee Convention provisions)? If so, it is fair to say that whilst our 
national judges (or at least those key national judges who are developing the case law) 
are aware of the potential difference, we have fudged it to date. 
 
3. The UK has transposed all the EU instruments in asylum (and immigration in the 
free movement of persons sense) to which it has signed up.  
 
But if as happens from time to time there is a question of interpretation over meaning 
of a national law provision intended to implement EU law we apply the doctrines of 
direct effect and indirect effect depending on the nature of the EU instrument: in the 
asylum field it is Directives and so we normally apply the doctrine of indirect effect. 
 
There is an interesting question as to the status in UK law of EU instruments to which 
we have not signed up, e.g. family reunification directive. There are no decided cases, 
but there is a respectable argument that they have or should have a significant soft law 
impact.   

 
HUGO STOREY 

 
 

 
 
 


