
 
 

 

 
Conseil du Contentieux des Etrangers de Belgique– Raad van 

Vreemdelingenbetwistingen van België 
 

Association of the Councils of State and the Supreme 
Administrative Jurisdictions of the European Union 

With scientific support of the Council of Alien 
Litigations of Belgium  

 
 

AAssyylluumm  aanndd  iimmmmiiggrraattiioonn  llaaww::  tthhee  
nnaattiioonnaall  jjuuddggee  bbeettwweeeenn  nnaattiioonnaall  aanndd  

eeuurrooppeeaann  ssttaannddaarrddss  
 
 
 

SPAIN 
 
 
 
 
 
 
 
 

Brussels 
- 17 December 2010 – 

 



Seminar organised with the support of the European 
Commission 

 
 
 
 

QUESTIONNAIRE 
 
 

PRELIMINARY REMARK 
 

 
 
Actions filed by foreign nationals should be 
understood as those actions concerning asylum-
related issues (as per Article 78 of the Treaty on 
the Functioning of the European Union), and 
immigration-related issues (as per Article 79 of 
the Treaty on the Functioning of the European 
Union). 

 
 
In the Spanish judicial review system, the ordinary process run in this 
way: the applicant goes to the Court to challenge a previous 
administrative rejection of  residence permission (or work permission) 
that the immigrant  had requested, or to combat the administrative 
decision that reject his/her  asylum request. 
 
 
 
 
 
 
 
 
1. EVIDENCE LAW IN COMPETENT NATIONAL COURTS WITH REGARD TO ACTIONS 
FILED BY FOREIGN NATIONALS 
 
A) RULES OF EVIDENCE 
 

1.  Are the rules of evidence in actions filed by 
foreign nationals laid down specifically in 
internal law?  

 
 
Spanish legislation on foreigners and immigration issues does not 
contain a specific regulation about the evidence in this type of process. 
Therefore we apply the general procedural rules. 
 
Something different happens on asylum proceedings. There is an specific 
rule in this area (section 26.2 Asylum Act, Ley 12/2009, 30 October; and 
former section 8, Ley 5/1984, 26th March): to get asylum it is not 
necessary a complete proof of the alleged persecution; only “sufficient 
marks” are required. 
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1.1. Do national law or case law rule out certain 

types of evidence? Where applicable, make a 
distinction between those actions relating to 
asylum and those relating to immigration. 

 
 

Spanish law recognizes a special probative value to some kind of 
documents (public documents). As a rule, every document written in a 
foreign language must be accompanied with a reliable translation; but in 
immigration and asylum proceedings, applicants frequently provide non 
translated documents and the Court admits them. Another question is the 
probative value than Court recognizes these papers in order to the final 
decision. 

 
 
 
 
1.2. Do national law or case law allow certain 
presumptions (e.g. in asylum cases, in the event of 
past persecution or safe countries of origin)? 
Where applicable, make a distinction between those 
actions relating to asylum and those relating to 
immigration. 
 

 
There is no specific regulation about the probative value of the 
assumptions in immigration processes. In asylum proceedings, the lowest 
level of evidentiary requirement promotes that, on the basis of some  data 
certa, assumptions  in favor of the applicant can be acceptable. 
 
 
 
 
B) BURDEN OF PROOF 
 
2. What is the role of the parties in the administration of 

evidence in actions filed by foreign nationals? Where 
applicable, make a distinction between those actions 
relating to asylum and those relating to immigration.   

 
 
As a rule, for the applicant to produce evidence establishing the facts on 
which it bases its claim. However, when the matter reaches the Court 
exists and usually consists of documentation throughout the record 
before the Board. Here contains all the documents sent to the applicant 
together with the reports and other documents gathered by the 
Administration. Then, in the proceedings before the Tribunal, the parties 
may provide other evidence, but the Administration does not normally 
considered sufficient, the administrative record. Therefore, the only new 
evidence provided to the process tend to be those proposed by the 
applicant, although sometimes neither does. 
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3. Can trial judges play a role in the 
administration of evidence in actions filed by 
foreign nationals? If so, on what terms (e.g. do 
trial judges have the authority to examine evidence 
in detail or do they give a more marginal 
assessment)? Where applicable, make a distinction 
between those actions relating to asylum and those 
relating to immigration. 
 

 
 
In all types of judicial processes, even in cases of immigration and 
asylum, the Court may order that certain documents are brougt or other 
evidence to practice. In general, the Spanish Courts make prudent use of 
this possibility and only for to gathering complementary evidences, not to 
obtain in this way the essential evidence for the final decision. This is, not 
for supplying the complete lack of initiative by the parties but rather to 
supplement the existing evidences. 
 
 
 
 
C) WEIGHT OF EVIDENCE 

 
4. How and on what terms do trial judges weight the 

various types of evidence submitted to them in asylum 
and immigration cases? Is any such weighting determined 
by national law or by case law? Where applicable, make 
a distinction between those actions relating to asylum 
and those relating to immigration. 

 
 
 
4. As a rule, the Court has wide discretion assessing the evidence 
provided to the process, but final decision has always to explain the 
different value assigned to each evidence. However, some evidences have 
a particular value to which according the law; in that case the Court must 
respect this relevant probation strength. 

 
 
 
5. What powers of review does the supreme 
administrative court have in assessing the 
evidential weighting of documents? Where 
applicable, make a distinction between those 
actions relating to asylum and those relating to 
immigration.   
 

 
5. Unlike ordinary appeal, the “casación” is not a second trial in which the 
Supremo Court reviews all factual and legal aspects of the debate. The 
casation is a trial to the ruling, to determine whether the Court interpreted 
and applied correctly the law. So, a review on  the assessment of evidence 
is not aceptable, as a rule, in casación. Only is possible in exceptional 
circumstances: when they have violated the provisions conferring  
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evidences a certain value, or the assessment made in the instance  is 
clearly unreasonable or arbitrary. 
 
In asylum cases, the Supreme Court must test whether the instance Court 
applied correctly the legal principle that states that for getting asylum is 
not necessary a complete proof of the alleged persecution (only 
“sufficient marks” are required). 
 

 
 
 

 
2. COMPETENCE OF THE NATIONAL COURT TO ACT OF ITS OWN MOTION IN A 
EUROPEAN CONTEXT 
 

1. Where the parties raise preliminary questions, 
can procedural restrictions be applied? For 
example, at what point in proceedings may the 
parties submit preliminary questions? Do those 
questions have to be submitted in a specific 
written procedural document or can they be 
submitted at any time, including at the hearing? 
 
 
 

The defendant party –Administration-  must raises the procedural 
objections at the beginning of the hearing, and the judge solve them after 
hearing the opposing party. If the objection is rejected the trial continues; 
but the party who suggested it may askes to put on record his protest and 
then return to raise it on appeal before the High Court. If the procedural 
obstacle is accepted and the Judge finds that the process is 
unacceptable, the applicant may also ask to place on record its 
disagreement (section 78 Ley 29/1998, 13th july). 

 
 
2. Has the national court already ruled on the 
issue of direct applicability in your country of 
Articles 18 and 47 of the Charter of Fundamental 
Rights of the European Union? If so, is the 
national court which has jurisdiction to rule on 
disputes concerning actions filed by foreign 
nationals able or obliged to raise, of its own 
motion, arguments from these provisions? 
 
 

At the moment the Spanish courts have not adopted resolutions 
mentionig specifically sections 18 and 47 of the Charter of Fundamental 
Rights of the European Union. But the Spanish Constitution has 
provisions with similar content such as section 13.4 (right of asylum in 
the terms established by the Act) and section 24.1 (right to effective 
judicial protection). These precepts of the Spanish Constitution, 
particularly that relating to effective judicial protection, are constantly 
quoted in the writings of the parties and the Spanish courts decisions. 
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3. THE NATIONAL COURT AND EUROPEAN INSTRUMENTS 
 

1. Do you regularly refer to European case law when 
handing down judgements? Have you ever referred 
to the case law of other Member States when 
handing down judgements?. 

 
Unfortunately, the Spanish courts do not usually examine or mention 
decisions of other Member States courts. 
 

 
 
2. Can the national court autonomously interpret 
Article 1(A) to (F) of the Geneva Convention of 
28 July 1951, specifically when abstracting 
information from Council Directive 2004/83/EC (the 
so-called Qualification Directive)? Has a conflict 
ever arisen between the two standards (e.g. in 
terms of their criteria of attachment or 
exclusionary clauses)? What solution(s) did the 
national court adopt, if any? 
 
 
 

Under Article 10 of the Spanish Constitution, the rules on fundamental 
rights and freedoms of citizens shall be interpreted in accordance with the 
Universal Declaration of Human Rights and the treaties and international 
agreements ratified by Spain. Therefore, when applying Spanish law on 
asylum -formerly the Asylum Act 5/1984, and now the new Law on Asylum 
Act 12/2009- Spanish courts can and should interpret and apply the 
provisions of the Geneva Convention 1951. 
 
During the years of implementation of Law 5/1984, on some occasions 
(not many) the Spanish courts have gone to the EU Directives in order to 
re-interpret the Spanish legislation in accordance with those. We can see 
this in the Spanish Supreme Court decisions of December 14, 2006 
(casación 8233/2003), January 2, 2009 (casación 4251/2005) and February 
16, 2009 (casación 6894/2005). In the three decisions the Supreme Court 
implement the European Directive 83/2004 of 29 April, which at that time 
had not yet been transposed into Spanish domestic law. 
 
The current Asylum Act 12/2009 is adapted to, inter alia, Council Directive 
2004/83/EC, but not yet have a sufficient application time to make an 
assessment.  

 
 
3. Some European Directives contain provisions 
which do not have to be transposed, including 
Articles 5(3), 8(1) and (3), and 17(3) of Council 
Directive 2004/83/EC (the so-called Qualification 
Directive), Articles 26 and 27 of Council Directive 
2005/85/EC of 1 December 2005 on minimum standards 
on procedures in Member States for granting and 
withdrawing refugee status (the so-called Procedure 
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Directive) and Articles 4(2) and (3), and 7(1) and 
(2) of Council Directive 2003/86/EC of 
22 September 2003 on the right to family 
reunification. Where these provisions have not been 
transposed, does the national court attach a level 
of importance to them anyway (soft law, minimal 
standards, etc.)? 
 

In the current Spanish legislation (Act 12/2009 of  October 30, regulating 
the right of asylum and subsidiary protection), the Act´s Preamble 
explains the terms in which there has been made the transposition of 
European Directives 86/2003, of September 22, 83/2004 of  April 29 and 
85/2005 of December 1. However, given the short time since the entry into 
force of this 12/2009 Act, there are no decisions of Spanish Supreme 
Court  implementing the new rules contained in this Act. 
 
 
 
 
 
      
 


