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IONAL COURTS WITH REGARD TO 

 
 
1. EVIDENCE LAW IN COMPETENT NAT
ACTIONS FILED BY FOREIGN NATIONALS 

\ RULES OF EVIDENCE
 
A  

es of evidence in actions filed by foreign nationals laid down specifically in 

 
 
1. Are the rul
internal law? 

ules of the ZPP – Civil 
rocedure Act (CPA) shall be adequately applied (Article 22/1 AAD). 

are no distinctions between the 
ctions relating to asylum and those relating to immigration.  

nity to state the facts and supply the evidence in the procedure prior to 
e issuing of the act. 

was 
reated prior to him lodging the application (e.g. police notes, decisions on violations,..).  

 
The field of international protection (fundamental principles, procedure, duration, rights and 
obligations of applicants of international protection, etc.) is in integrity regulated by the 
International Protection Act (IPA). The rules on the jurisdiction and procedure of the judicial 
review of administrative acts are determined by the ZUS-1 - Act on Administrative Dispute 
(AAD). In the case a procedural issue is not regulated by AAD, the r
P
 
As the international protection means the refugee and the subsidiary protection status as 
defined in Article 2 of IPA (single asylum procedure), there 
a
 
According to Article 20 of AAD the court shall investigate or test the actual state of affairs 
within the bounds of the allegations contained in the lawsuit. The court shall not be bound by 
the evidence produced by the parties to the procedure and may take any evidence which it 
considers to contribute towards the clarification of the case and towards a just and legal 
ruling. In an administrative dispute, the parties may not state facts and supply evidence if they 
were given an opportu
th
 
However in procedures of international protection usual means of factual evidence are often 
not available. Regarding the fact that country of origin information – COI is usually the only 
available factual evidence, and in majority of cases a decisive one, Slovenian legislation 
(Article 22 in 23 IPA) and jurisprudence demand obligatory use of COI in these procedures. 
According to Article 23 of IPA COI means general information on the country of origin, 
particularly on the social and political situation and the adopted legislation, and specific 
detailed and in-depth information on the country of the origin which refers explicitly to the 
concrete individual case. Furthermore Article 23 of IPA stipulates in detail the elements 
which the competent authority may take into account in examining the grounds for 
recognition of international protection, for example all data and the statement which the 
applicant submitted in his application, information obtained from a personal interview, all 
evidence submitted by the applicant's, etc.  The evidence can also be obtained by the 
competent authority, if deemed possible. In the decision, the competent authority may also 
use official data available to it and all documentation referring to the applicant that 
c
 
In establishing of grounds for recognition of international protection, also a fact that the 
applicant has already been previously exposed to persecution or serious harm is taken into 
account, but the applicant must prove that fact either with documentation or witnesses. If the 
applicant is unable to submit evidence, he must present a satisfactory statement on why the 



evidence cannot be presented, the applicant's statements have to be coherent and believable 
and he also has to present himself as generally credible. Further, he has to prove that the 
reasonable grounds exist that the persecution or serious harm would continue. He also has to 
prove that threats of persecution were directed to him personally. Merely verbal threats cannot 
e considered serious harm.  

 

.1.  Do national law or case law rule out certain types of evidence?

b

 
1  

eliable but no stronger than other proof such as the testimony of witnesses or the 
arties.  

en 
to account, but the applicant must prove that fact either with documentation or witnesses. 

umptions (e.g. in asylum cases, in the 

 
According to the CPA there are different types of evidence (means of proof) such as 
documents, hearing of witnesses, hearing of expert witnesses (rarely used in asylum cases) 
and hearing of parties. In practice the rule applied is that documentary evidence, for example, 
is more r
p
 
As referred to in answer to preceding question, Slovenian legislation (Article 22 in 23 IPA) 
and jurisprudence demand obligatory use of COI in these procedures. Article 23 of IPA also 
stipulates in detail the elements which the competent authority may take into account in 
examining the grounds for recognition of international protection, for example all data and the 
statement which the applicant submitted in his application, information obtained from a 
personal interview, all evidence submitted by the applicant's, etc. The evidence can also be 
obtained by the competent authority, if deemed possible. In the decision, the competent 
authority may also use official data available to it and all documentation referring to the 
applicant that was created prior to him lodging the application (e.g. police notes, decisions on 
violations,..). In establishing of grounds for recognition of international protection, also a fact 
that the applicant has already been previously exposed to persecution or serious harm is tak
in
 
 
1.2. Do national law or case law allow certain pres
event of past persecution or safe countries of origin)? 

es that COI that is publicly available 
nd accessible is deemed fact of common knowledge.   

\ BURDEN OF PROOF 

 
Generally the requirement of proof covers the facts on which the claims and objections are 
based, scientific and professional rules and rules, based on experience, but not legal rules. The 
general principle applied to legal rules is that the court must be acquainted with them ex 
officio (iura novit curia). No proof is required for facts that are acknowledged and generally 
known (Article 214 CPA). In asylum cases IPA provid
a
 
 
B  

he role of the parties in the administration of evidence in actions filed by foreign 
 
2. What is t
nationals? 

he standard of proof in these cases is 
wer as compared to other (administrative) procedures. 

ect the burden of proof is shared between the applicant and the competent 
uthority.  

 
Regarding the very nature of the asylum procedure (limited circle of factual evidence, forward 
looking analysis, serious consequences of the decision) t
lo
 
In this resp
a



 
Among other provisions IPA provides the basic principle (article 7 of IPA), that the 
assessment of an application for international protection (refugee and subsidiary protection) is 
to be carried out on an individual basis. In the Chapter 3 of IPA (examination of the facts – 
transposition of Directive 2004/83/EC - article 21 of IPA) the applicant must autonomously 
submit all elements needed to substantiate the application for international protection (all the 
relevant evidence) as soon as possible. The applicant must submit all documentation at his 
disposal until the end of personal interview in the regular procedure, and in period laid down 
by the competent authority in the accelerated procedure. Furthermore, if the applicant is not 
able to submit any evidence, but rather only presents his statement, the applicant has to prove 
that he has taken every effort to substantiate his application and has to present a satisfactory 
explanation on why he was not able to submit any evidence, that his statements are coherent 
and believable and are contradictory to the information available on his country of origin, that 
he applied for international protection as soon as possible (if not, he has to provide justifiable 

asons for the delay), and that his general credibility has been established.   

pplicant is unreasonable. Generally accessible COI are considered as generally known facts.  

l legislation in connection with relevant case law of the 
uropean Court of Human Rights. 

eceiving country 
gainst the standards of Article 3 of the Convention (rigorous scrutiny test).  

ed in the light of the general situation there as well as the 
pplicants personal circumstances.  

ic of Slovenia and they obligate the administrative organ in the 
sylum procedure as well. 
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According to article 22 of IPA (examination by the competent authority - objective element) 
the competent authority ex officio examines the facts and circumstances and states the correct 
and statutory decision. Prior to taking the decision, the competent authority acquires also 
general and specific information on the country of origin (Article 23) and compares it with the  
applicant's statements. If in the procedure, the applicant fails to prove his general credibility, 
the competent authority in not obliged to obtain COI, since verification of statements of an 
a
 
Regarding the assessment of an eventual violation of Article 3 of the European Convention on 
Human Rights - ECHR (prohibition of torture, inhuman or degrading treatment or 
punishment) several quality standards in Slovenian case law have developed, subject to the 
binding European and internationa
E
 
According to the settled case law of the Administrative and the Supreme Court of the 
Republic of Slovenia any decision (without prejudice to the type of procedure, accelerated or 
regular one) must involve a full and ex nunc assessment of conditions in the r
a
 
It has been also emphasised that in determining whether it has been shown that the applicant 
runs a „real risk“ if expelled of suffering treatment prescribed by Article 3, the court must 
assess the issue in the light of all material placed before it, and in necessary, material obtained 
proprio motu. This must be consider
a
 
The Supreme Court of the Republic of Slovenia has also declared that the facts and 
circumstances being the ground for fear of persecution  (Article  I of  Geneva Convention, 
article 26 IPA) is divided according to applicable legislation and jurisdiction of the Supreme 
Court. In case there is major inconsistency and discrepancy in the declarations or actions of 
the applicant for asylum then it is generally practised that the competent authority gives the 
applicant a possibility to clarify and explain them. The procedure standards mentioned above 
are a consisting part of the right to equal protection of rights according to Article 22 of the 
Constitution of the Republ
a



It is therefore in principle for the applicant to adduce evidence capable of proving that there 
are substantial grounds (serious reasons to) for believing that, if the measure complained of 
were to be implemented, he would be exposed to a real risk of being subjected to treatment 
contrary to Article 3 of ECHR. If such evidence is adduced it is for the competent authority to 
dispel any doubts about it.  
 
The duty of the competent authority is therefore an assessment of the relevant elements of the 
application. It includes taking into account all relevant facts as they relate to country of origin 
at the time of taking a decision, including general and specific informations (COI), the 
relevant statements and documentation presented by the applicant including information on 
whether the applicant has been already subjected to persecution or serious harm including 
particular and personal circumstances of the applicant. 
 
The standing position of the Supreme court of the Republic of Slovenia is that even when 
declarations of the applicant lack credibility and coherence, when the facts and motives of the 
applicant as such are not established, they do not lead to abuse and are not misleading. 
Therefore without prior establishing of the applicant's motives by the competent authority,  
merely misleading and abuse of the asylum procedure does not result in the automatic refusal 
of asylum. It is only after the applicant does not provide any reasonable and grounded  
motives for his action that it can be concluded that the application completely lacks general 
credibility and as such it is obviously ungrounded. 
 
The Court has also stated that principle „in doubt in favour of the applicant“ must be applied.  
 
3. Can trial judges play a role in the administration of evidence in actions filed by foreign 
nationals? If so, on what terms (e.g. do trial judges have the authority to examine evidence in 
detail or do they give a more marginal assessment)? 
 
In an administrative dispute, the court rules on the legality of final administrative acts 
interfering with the legal status of the plaintiff.  
 
According to Article 27 of AAD (procedure before the court of first instance) an 
administrative act may be contested in the case that the facts of the case were not established 
correctly or completely, or if a wrong conclusion was drawn from the facts that had been 
established. In this case the court investigates or tests the actual state of affairs within the 
bounds of the allegations contained in the lawsuit. However, the court is not bound by the 
evidence produced by the parties to the procedure and may take any evidence which it 
considers to contribute towards the clarification of the case and towards a just and legal 
ruling. In an administrative dispute, the parties may not state facts and supply evidence if they 
were given an opportunity to state the facts and supply the evidence in the procedure prior to 
the issuing of the act (Article 20 AAD). According to Article 51 of AAD the court takes 
evidence at a main hearing when it is necessary for adjudication in the administrative dispute, 
if the evidence was not taken in the procedure of issuing the contested administrative acts, or 
if other facts point to the need for a different assessment to the one made by the body which 
passed the contested administrative act. When the court adjudicates at a session, it may only 
make the decision on the basis of facts established in the administrative procedure.  
 
If the court concludes (based on facts established in the procedure of issuing an administrative 
act) that is unable to resolve the dispute because the evidence was assessed incorrectly, the 
court grants the lawsuit and removes the contested administrative act (64/1-2 AAD).  



 
 
C\ WEIGHT OF EVIDENCE 
 
4. How and on what terms do trial judges weight the various types of evidence submitted to 
them in asylum and immigration cases? Is any such weighting determined by national law or 
case law? 
 
According to Article 20 of AAD the court investigates the actual state of affairs within the 
bounds of the allegations contained in the lawsuit. The court is not bound by the evidence 
produced by the parties to the procedure and may take any evidence which it considers to 
contribute towards the clarification of the case and towards a just and legal ruling. In an 
administrative dispute, the parties may not state facts and supply evidence if they were given 
an opportunity to state the facts and supply the evidence in the procedure prior to the issuing 
of the act. 
 
According to second paragraph of Article 213 and 287 CPA the court decides which evidence 
is taken for the purpose of establishing the decisive facts. It adopts a decision on the evidence, 
by which it accepts or rejects the parties' applications, and may also order on its own motion 
the taking of certain evidence. 
 
To take a decision on the merits of a plaintiff's claim in asylum cases a demonstration of a 
probability is enough to issue a decision. Therefore the legally relevant facts must be shown 
to be probable. The CPA and Slovenian case law do not define those facts.  
 
5. What powers of review does the supreme court have in assessing the evidential weighting of 
the evidence? 
 
The Supreme Court's task is to assess the conformity of administrative decisions with the law.  
 
In the proceedings before the Supreme Court, the cases are adjudicated in camera. The law 
allows the Supreme Court to conduct an oral hearing only as an exception in the proceedings 
with appeal or a motion to reopen the proceedings.  
 
According to 79/1 AAD the Supreme Court annuls the ruling of the court of first instance with 
a resolution and return the case for retrial if it believes that new facts must be established and 
new evidence taken in order to establish the correct facts of the case or if it believes that due 
to the erroneous application of material law the facts were established incompletely. 
 
In the cases, dealing with international protection, the supreme court is principally obliged to 
ascertain ex officio whether a new country report is available and gives account of 
considerable changes in the political circumstances in the country of origin, which are 
relevant in terms of asylum law. 
 
 
2. COMPETENCE OF THE NATIONAL COURT TO ACT OF ITS OWN MOTION 
IN A EUROPEAN CONTEXT 
 
 
1. Where the parties raise preliminary questions, can procedural restrictions be applied? For 
example, at what point in proceedings may the parties submit preliminary questions? Do 



those questions have to be submitted in a specific written procedural document, or can they 
be submitted at any time, including at the hearing? 
 
There are no specific provisions in national legislation regarding the preliminary questions.  
 
2. Has the national court already ruled on the issue of direct applicability in your country of 
articles 18 and 47 of the Charter of the Fundamental Rights of the European Union? If so, is 
the national court which has jurisdiction to rule on disputes concerning actions filed by 
foreign nationals able or obliged to raise of its own motion arguments from these provisions? 
 
No. Until now, our national court has never ruled on the issue of direct applicability of above 
mentioned articles of the Charter of the Fundamental Rights of the European Union.  
 
 
3. THE NATIONAL COURT AND EUROPEAN INSTRUMENTS 
 
1. Do you regularly refer to European case law when handing down judgements? Have you 
ever referred to the case law of other member states when handing down judgements? 
 
The court on many occasions refers to the binding European and international legislation in 
connection with relevant case law of the European Court of Human Rights. However until 
now the court has never referred to the case law of other member states. 
 
2. Can the national court autonomously interpret Article 1(A) to (F) of the Geneva 
Convention of 28 July 1951, specifically when abstracting the information from Qualification 
Directive? Has a conflict ever arisen between the two standards? What solution did the 
national court adopt, if any?  
 
No. The conflict has never arisen between the two standards. 
 
3. Some European Directives contain provisions which do not have to be transposed.  Some 
European Directives contain provisions which do not have to be transposed, including 
Articles 5(3), 8(1) and (3), and 17(3) of Council Directive 2004/83/EC (the so-called 
Qualification Directive), Articles 26 and 27 of Council Directive 2005/85/EC of 1. December 
2005 on minimum standards on procedures in Member States for granting and withdrawing 
refugee status (the so-called Procedure Directive) and Articles 4(2) and (3), and  7 (1) and 
(2) of Council Directive 2003/86/EC of 22 September 2003 on the right to family 
reunification. Where these provisions have not been transposed, does the national court 
attach a level of importance to them anyway (soft law, minimal standards)? 
 
When arriving at its decision the national court takes into the consideration (also) the 
provisions of European Directives which have not been transposed.   
 
 
 
 
 
 
Ljubljana, October 2010 
 


