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Questionnaire 

 

 
1. EVIDENCE LAW IN COMPETENT NATIONAL COURTS WITH REGARD TO ACTIONS FILED 
BY FOREIGN NATIONALS 
 
A) RULES OF EVIDENCE 
 

1.  Are the rules of evidence in actions filed by foreign 
nationals laid down specifically in internal law?  
 
1.1. Do national law or case law rule out certain types 
of evidence? Where applicable, make a distinction 
between those actions relating to asylum and those 
relating to immigration. 
 
1.2. Do national law or case law allow certain 
presumptions (e.g. in asylum cases, in the event of past 
persecution or safe countries of origin)? Where 
applicable, make a distinction between those actions 
relating to asylum and those relating to immigration. 
 

 

Answers 

1. There are not any national evidence rules at the court specifically laid down for actions 

filed by the foreign nationals in immigration and asylum cases at the court’s proceedings. 

From the case law in asylum cases it can be derived the general rule that in the course of the 

proceedings all doubts are clarified to the benefit of the applicant and the minimum required 

level of probability of the risk of oppression is determined by its ”reasonable possibility". 

 

Although there are not specific evidence rules at the court’s level, there are special evidence 

rules for immigration and the asylum cases applicable at the administrative level (applied by 

the administrative authorities of two instances). The evidence rules are of different 

significance and included in the Law of 2003 on Granting Protection to Aliens in the Territory 

of the Republic of Poland (hereafter: Protection Law) and the Law of 2003 on Aliens 

(hereafter: Aliens Law). Protection Law deals with the protection of aliens and the Aliens 

Law with immigration issues. Each of the them contains both procedural and substantive 

regulations and is lex specialis  to the Code of Administrative Procedure – herafter CAP (art. 

7 sec.1 Aliens Law and art. 4 Protection Law). 
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The procedural provisions that are applied by the administration are relevant for courts since 

the administrative court’s task is to review the lawfulness of the administrative act when it is 

challenged at the court. The administrative court of the first instance reviews ex officio both 

substantive and procedural (including evidence regulations) violations of law. The Supreme 

Administrative Court has jurisdiction only over the points included in the cassation and 

reviews the judgement of the first instance court. Generally speaking, as to the facts, the role 

of the administrative court of the first instance is to examine if the facts have been properly 

established by the administrative authority in line with the provisions of procedural norms. 

The reasonableness of the evaluation of the evidence is also reviewed. The only evidence that 

may be admitted by the court (both ex proprio motu or at the request of the party) is a 

“document”  provided it serves carrying out reviewing the lawfulness of the act that is 

challenged before the court (if this is necessary to resolve substantial doubts and will not 

extend excessively the proceedings on the case – art. 106 § 3 Law of 2002 on proceedings 

before the administrative courts, herafter: Law on court’s proceedings). The court is also in 

the position to consider commonly known facts, even if they are not invoked by the parties 

(art. 106 sec. 4. Law on court’s proceedings).  

 

The Protection Law imposes the obligation on the administrative authority to hear the asylum 

seeker before taking the decision (save for a couple of exceptions only). There is not an 

obligation to hear the claimant in immigration cases. It is worth mentioning that from the 

evidence rules the obligation of ”loyal co-operation" can be derived. The principle of loyal 

co-operation by the alien, although not expressly formulated in the law, requires from him/her 

respecting certain procedural obligations. For instance, the asylum procedure is discontinued 

(unless such discontinuance of proceedings is not contrary to social interest) if an asylum 

seeker left the refugee centre for a period longer than 7 days without giving the reasons or if 

he/she failed to appear at the hearing and did not justify within 7 days his failure to present 

himself/herself   for a hearing at the authority (art. 42 sec. 1 subsect. 2 and 5 Protection Law). 

For immigration cases the obligation of loyal co-operation could be illustrated by the refusal 

of the residence permit solely based on presenting false information or documents by the 

applicant (art. 59 sec. 6 Aliens Law).  

 

1.1. 

Neither national law nor case law rules out any types of evidence exclusively for immigration 

or asylum claims. The general rules are applied. Please note that consideration by the court of 
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these new facts that occurred after the final decision had been issued (“final decision” equals 

the decision made by the second instance administrative authority) requires lodging with the 

administrative authority the new application based on immigration or asylum provision. These 

facts cannot be considered by the court. Only the fresh evidence that is related to the facts that 

existed prior to the time of issuing the decision can be taken into account at the judicial 

review. The basic rule is that the court reviews an administrative decision in relation to the 

law and the facts of the time when a final decision was issued. 

 

1.2.  

The immigration law does not provide and specify presumptions related to the evidence rules. 

For asylum cases, if an asylum seeker has already been subject to persecution or serious harm 

or to direct threats of such persecution or such harm, the authority conducting the proceedings 

may state that there is not the applicant's well-founded fear of persecution or real risk of 

suffering serious harm, exclusively in the situation in which there are good reasons to 

consider that such persecution or serious harm will not be repeated (art. 44 Protection Law) 
 
B) BURDEN OF PROOF 
 

2. What is the role of the parties in the administration 
of evidence in actions filed by foreign nationals? Where 
applicable, make a distinction between those actions 
relating to asylum and those relating to immigration.   
 
3. Can trial judges play a role in the administration of 
evidence in actions filed by foreign nationals? If so, 
on what terms (e.g. do trial judges have the authority 
to examine evidence in detail or do they give a more 
marginal assessment)? Where applicable, make a 
distinction between those actions relating to asylum and 
those relating to immigration. 
 

 
 

Answers 

2. The party may submit any evidence that is admissible and relevant to the claim. However. 

the court may accept only the documents. Any evidence that is not prohibited by law may be 

admitted by the administrative authority. There is a general rule that the burden of proof 

relating to a fact rests on the person who attributes legal consequences to that fact. This 

general rule can be applied mutatis mutandis in the administrative procedure and is applicable 

in the asylum and immigration cases. It means that the burden of proof is on either the 

administrative agency or the party depending on who attributes legal consequences to that 

fact.  
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However, the agency must never remain passive, since it does not play a role of an arbiter. In 

the course of administrative proceedings the agency shall undertake all steps necessary to 

explain the factual state in detail. Under Article 7 of the CAP, in the course of proceedings 

public administration agencies shall undertake all steps necessary to explain the facts of the 

case and to determine the case and under Article 77 of the CAP the public administration 

agency shall be obliged to gather and examine the whole evidence in an exhaustive manner. 

In practice in asylum cases, it means that the situation in the country of origin must be 

established by the evidence collecting ex proprio motu  by the administrative authority and 

the facts of persecution must be proved by the asylum seeker. The following conclusion on 

the burden of proof is grounded in the light of the Polish case law in the context of the claims 

lodged by the foreigners.  Placing the burden of proof on an applicant requires that:  (1) the 

agency has not been passive and actively helped in clarifying the factual circumstances of the 

case, (2) in asylum claims the benefit of the doubt has been given to an asylum seeker, (3) 

procedural guarantees of the applicant have been respected. The importance of the observance 

of procedural rights of the applicant has been repeated many times. In particular, the 

following examples of the procedural guarantees were mentioned in the case law: (1) an alien 

must be informed about the possibility to express his/her opinion about the files that have 

been collected and about the possibility to submit additional evidence 1, (2) the administrative 

authorities should inform an applicant that he should prove the facts he is claiming, and set a 

deadline for submitting the evidence 2, (3)  in asylum claims submitted documents must be 

translated into Polish by the agency 3,  (4) the applicant’s complaints about quality of 

interpretation justify the additional interview 4. 

 

Both the administrative authority and the asylum seeker may call witnesses, gather experts’ 

opinions, or provide any evidence which can contribute to the settlement of the case and is 

compatible with the law (Article 75 of the CAP). The party to the immigration and asylum 

case even if having actively participated in the proceedings and presented all evidence to the 

administrative bodies, may not be able to substantiate the claim.  

 

                                                 
1 judgement of the Regional Administrative Court in Warsaw of 19 November 2007, File No. V SA/Wa 41/07,  
2 judgement of the Regional Administrative Court in Warsaw of 7 November 2006, File No. V SA/Wa 252/06 
3 judgement of the Regional Administrative Court in Warsaw of 21 June 2006, File No. V SA/Wa 476/06 
4 judgement of the Regional Administrative Court in Warsaw of 29 August 2006, File No. V SA/Wa 150/06 
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To sum up, an active role of the administrative authority, which is responsible for the fact 

finding process does not exempt an applicant from the duty of loyal co-operation. Finally, it is 

an applicant who bears the consequences of not proving all elements of the claim. The judge’s 

role in collecting evidence is restricted to the documents.  

 

3. The basic principle is that a judge must see the whole administrative case file that was 

produced by the administrative agency. Under article 73 §1 CAP the administrative agency is 

obliged to enable the party to have access to the case files and to prepare notes and copies. 

However, the access to the administrative case files maybe denied by the administrative 

authority on the grounds of the state secret protection and on account of the interest of the 

state (art. 74 §1 CAP). Under no circumstances is the access to the administrative case files 

restricted to the judge. In Polish law there has not been introduced a mechanism that would 

allow, for example an independent security-cleared counsel to examine the case file if the 

party has no access to the classified documents. The judge of the first  instance court is 

obliged to scrutinize the case file and all omissions and irregularities take into account ex 

officio. This review may result in quashing the decision and sending back the case to the 

administration for further investigation. It happens in particular, if the court comes to the 

conclusion that there is a need for additional evidence.  

 

 
WEIGHT OF EVIDENCE 

 
4. How and on what terms do trial judges weight the 
various types of evidence submitted to them in asylum 
and immigration cases? Is any such weighting determined 
by national law or by case law? Where applicable, make a 
distinction between those actions relating to asylum and 
those relating to immigration. 
 
5. What powers of review does the supreme administrative 
court have in assessing the evidential weighting of 
documents? Where applicable, make a distinction between 
those actions relating to asylum and those relating to 
immigration.   

 

Answers 

 

4. The task of the administrative court of the first instance is to control whether the 

administrative authority considered properly the evidence. The court itself does not examine 

directly the evidence (save to the documents produced before the court). The law contains 

6 
 



certain general indications about proving the facts, It says that the agency evaluates on the 

basis of all evidence if the particular circumstance has been proved (art. 80 CAP). The agency 

shall be obliged to gather and examine the whole evidence in exhaustive manners (art. 77 

sec.1 CAP). The fact can be considered proven if the party to the procedure had an 

opportunity to comment on it (art. 81 CAP).   

 

5. The role of the Supreme Administrative Court is to examine whether the court of the first 

instance carried out its duty properly as to the evidence, provided the party required so in the 

cassation. It is not allowed to make any evidentiary examination by the Supreme 

Administrative Court if this issue was not raised by the party in the cassation.  

 

 
2. COMPETENCE OF THE NATIONAL COURT TO ACT OF ITS OWN MOTION IN A EUROPEAN 
CONTEXT 
 

1. Where the parties raise preliminary questions, can 
procedural restrictions be applied? For example, at what 
point in proceedings may the parties submit preliminary 
questions? Do those questions have to be submitted in a 
specific written procedural document or can they be 
submitted at any time, including at the hearing? 
 
2. Has the national court already ruled on the issue of 
direct applicability in your country of Articles 18 and 
47 of the Charter of Fundamental Rights of the European 
Union? If so, is the national court which has 
jurisdiction to rule on disputes concerning actions 
filed by foreign nationals able or obliged to raise, of 
its own motion, arguments from these provisions? 

 

Answers 

1. The parties may raise preliminary questions at any time of the proceedings and not any 

special formal requirements are applied to do so.  

 

2. The Charter of Fundamental Rights of the European Union is the subject matter of the 

British, Czech and Polish Protocol No 30. The Protocol, inter alia,  precludes the domestic 

courts from finding that "laws, regulations or administrative provisions, practices or action" 

are inconsistent with the Charter. The impact of the Protocol on the Charter in the context of 

the above mentioned provisions has not been yet deliberated by the court.  

 
3. THE NATIONAL COURT AND EUROPEAN INSTRUMENTS 
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1. Do you regularly refer to European case law when 
handing down judgements? Have you ever referred to the 
case law of other Member States when handing down 
judgements? 
 
 
2. Can the national court autonomously interpret Article 
1(A) to (F) of the Geneva Convention of 28 July 1951, 
specifically when abstracting information from Council 
Directive 2004/83/EC (the so-called Qualification 
Directive)? Has a conflict ever arisen between the two 
standards (e.g. in terms of their criteria of attachment 
or exclusionary clauses)? What solution(s) did the 
national court adopt, if any? 
 
 
3. Some European Directives contain provisions which do 
not have to be transposed, including Articles 5(3), 8(1) 
and (3), and 17(3) of Council Directive 2004/83/EC (the 
so-called Qualification Directive), Articles 26 and 27 
of Council Directive 2005/85/EC of 1 December 2005 on 
minimum standards on procedures in Member States for 
granting and withdrawing refugee status (the so-called 
Procedure Directive) and Articles 4(2) and (3), and 7(1) 
and (2) of Council Directive 2003/86/EC of 
22 September 2003 on the right to family reunification. 
Where these provisions have not been transposed, does 
the national court attach a level of importance to 
them anyway (soft law, minimal standards, etc.)? 
 
 

Answers 

1.The European case law in immigration and refugee cases is regularly invoked by 

the court if it is relevant. There are not any legal obstacles to refer to the case law 

of other member states, and personally I have referred to them only a couple of 

times. For example, in the judgement of the Supreme Administrative Court of 18 

02.2009, File No II OSK 247/08,  while defining the concept of social group and 

deliberated on what grounds women may constitute the social group I referred to 

the UK judgement Islam v. Secretary of State for the Home Department and R. v. 

Immigration Appeal Tribunal and Secretary of State for the Home Department, ex 

parte Shah, UK House of Lords [(1999) WLR 1015, publ. IJRL, vol. 11, 1999, 

496].  

2. So far as I understand the problem posed in this question my answer would be 

yes. The court is in the position to interpret autonomously Article 1 (A) to 1 (F) 

Geneva Convention 

3. I think each situation should be examined individually. For example, it could be 

considered as the indication for the case law article 5 (3) Qualification Directive 

or Article 8(1). In particular the latter one (the internal flight alternative). The 
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argument for it could the past experience since it had been applied even before the 

Qualification Directive entered into force. I doubt whether there is such a 

possibility of relevance for the Article 17 (3) QD.  The exclusion clauses always 

require strict interpretation and this rule applies to art. 17 (3) QD . 

 

 


