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Dear colleagues, 

I was asked to talk about a judgment of the Supreme Administrative Court (hereinafter only 
“SAC”) in the Czech Republic concerning the question whether the application of the inclusion 
clause must precede the application of the exclusion clause. 1 

I. Procedural aspects 

A few procedural remarks should be made on how the decision was taken; this may allow you 
to understand its importance in the Czech Republic. The judgment was taken by so-called 
Grand Chamber. This is a specific chamber of the Supreme Administrative SAC which has 
jurisdiction to give a ruling in cases where jurisprudence of the SAC is inconsistent, or where 
an ordinary chamber of the SAC would like to divert from the existing case law of the SAC. 
Compared to ordinary chamber (five-member for asylum cases) the Grand Chamber consists 
of nine members for asylum cases who are at the same time justices of our SAC.2 The ruling 
of the Grand Chamber is binding on all five-member chambers; they may divert from such a 
ruling only by submitting the matter to the Grand Chamber again. Therefore rulings of the 
Grand Chamber are given specific weight and all of them are published in the SAC Reports. 
This case was one in which a five-member chamber found out that there was a pre-existing 
case-law of the SAC, which indicated that the application of the “inclusion clause” must 
precede application of the “exclusion clause”.  

II. Previous Czech jurisprudence in this matter 

The view that the application of the inclusion clause must precede the application of the 
exclusion clause was taken in two judgments from. In the first judgment3 the SAC held that it 
follows clearly from the Asylum Act that reasons for granting asylum have to be considered 
before reasons for exclusion from asylum protection. In the second judgment4 the SAC 
admitted that for reasons of procedural economy, if such procedure is not detrimental to the 

                                                            

1 I owe thanks for comments on this text given by Jakub Camrda, judge of the Supreme Administrative Court, 
and my colleague David Kosar, currently at New York University. 

2 For details contrast Section 17 of the Code of Administrative Justice: (1) If a bench of the Supreme Administrative Court has in its decision 
arrived at a proposition of law which differs from the proposition of law already expressed in a previous decision made by the Supreme 
Administrative Court, the bench shall refer the matter to an grand bench for its decision. In referring the matter, the bench shall provide 
reasons for its legal view. (2) Paragraph 1 shall not apply if the differing proposition of law has already been expressed in a position adopted 
by the Supreme Administrative Court. 
3 Judgment of 24 October 2007, 6 Azs 215/2006 – 46. 

4 Judgment of 20 June 2007, No. 6 Azs 142/2006-58. 



applicant, reasons for granting asylum need not be specifically dealt with and exclusion clause 
may be applied straightaway.  

In the case which was at stake now, the five-member chamber found reasons to change the 
existing jurisprudence; these rested mostly on the fact that the provisions of the Asylum Act 
did not, in the view of this chamber, indicate that the inclusion clause had to be considered 
before the exclusion clause. Therefore the case was submitted to the Grand Chamber with a 
request to resolve this legal issue. 

III. Facts of the case at stake 

The applicant comes from Ukraine and he lived both in the Czech Republic and Ukraine in 
the years 1997-2003. He was accused of trafficking persons in 2001-2002 to the Czech 
Republic under Criminal Code of Ukraine. In 2005 extradition proceedings was initiated 
against him and the Ukrainian authorities claimed his return to Ukraine. He was considered to 
be a member of an organized criminal group who sold 12 women into night clubs in the 
Czech Republic. The applicant applied for asylum in early 2006 and claimed that due to his 
political activities (helping Juščenko), he was threatened by the Ukrainian police. His asylum 
claim was dismissed on the ground that the applicant was excluded from the international 
protection because there were “serious reasons for considering that” the applicant committed 
the criminal activities, which was also confirmed by materials of the State Information 
Service (BIS) and of the Criminal Police Service. Pursuant to the decision no connection 
could be seen between the alleged political activities of the applicant and the criminal 
proceedings; this was seen as a “non-political” criminal act. In his appeal and later in the 
cassation complaint the applicant 1) objected that his grounds for granting asylum were not 
considered (i.e. inclusion clause was not assessed); 2) disputed the fact that he committed any 
crime; and 3) claimed that criminal proceedings in place against him in Ukraine are politically 
motivated and, hence, it amounts to political persecution of his person.  

IV. Decision of the Grand chamber 

The Grand Chamber held that if there are reasons for exclusion of an applicant from the 
refugee status or from the subsidiary protection, the authority need not deal with the question 
whether the person would otherwise have well-founded fear of persecution based on the one 
of the refugee grounds or face a real risk of serious harm in the country of origin. In other 
words, the Grand chamber concluded that the examination of reasons for “exclusion” of the 
applicant may precede examination of reasons for his “inclusion”. 

First, the Grand Chamber discussed the Geneva Convention of 1951 (“GC1951”) and its 
purpose, namely to provide protection to persons who were persecuted or have well-founded 
fear of persecution and who were at the same time deprived of protection by their country of 
origin or whom their country of origin could not provide such protection. However, the 
GC1951 does not serve to protect persons who have committed crimes enumerated in Article 
1.F.  Such persons are not granted protection by the Convention, since their acts need to be 
punished and the host country has to be protected from the risk emanating from such persons.  

The SAC went on to say that the Asylum Act reflects several instruments; the GC1951, the 
European Convention on Human Rights and the Qualifications directive; and that in some 
cases the protection is granted to applicants only on the ground of one of these instruments. 
Therefore the GC1951, the ECHR, the Qualification Directive and the Asylum Act represent 



different layers of protection provided to asylum-seekers. The final level of protection which 
is granted to asylum-seekers in the Czech Republic is the one which corresponds with the 
“highest common denominator” of protection of rights in these four “layers”. Therefore one 
“layer” of protection cannot be interpreted as a reason to diminish the level of protection 
granted by other layers. The SAC held that neither the GC1951 nor the Qualification 
Directive preclude interpretation that the exclusion clause is dealt with before the inclusion 
clause. However, given the need to establish the “highest standard of protection” it has to be 
examined thoroughly whether such requirement does not accrue from the Asylum Act.  

The SAC found that that the wording of the Asylum Act did not preclude application of 
exclusion clause before inclusion clause. However, even in cases when the exclusion clause is 
to be applied, during the interview the interviewer has to ask questions with respect to both 
the inclusion clause and the exclusion clauses, which should allow for a holistic examination 
of the asylum application. This approach should preclude situations when, in case a decision 
on exclusion from international protection is annulled by a court, a whole fact-finding has to 
be done anew. Moreover the inclusion and exclusion reasons are closely connected, the 
reasons for inclusion might be relevant also for addressing the reasons for exclusion. For 
example, accusing an applicant of a non-political crime which would be a cover-up to 
persecute the applicant on the refugee grounds could not justify exclusion of a person from 
refugee protection. The administrative authority also has to clarify whether the crime is not a 
political one. In order to find that out, reasons for inclusion have to be taken into account 
when dealing with reasons for exclusion. Once these issues have been resolved, the 
administrative authority need not deal with the inclusion grounds separately in the decision on 
exclusion. In case reasons for exclusion are divisible from the reasons for inclusion, the 
application of the inclusion clause before the exclusion clause would have no practical impact 
and would prolong the procedure in vain. 

As regards the asylum procedure, the Grand Chamber emphasized that the decision on 
exclusion must under no circumstances be “surprising” for the applicant. The applicant has to 
learn about the facts relevant to his or her exclusion from international protection and has to 
have opportunity to refute them or propose further evidence with respect to them. 

V. The judgment in view of the Court of Justice judgment (C-57/09 and C-101/09) 

It should be emphasized that the decision of the Grand Chamber was taken before the decision 
of Court of Justice in the case C-101/09. In its judgment the Court of Justice held, among 
other, that exclusion from refugee status (also on grounds of non-political crime) is not 
conditional on whether a person concerned represents a present danger to the host Member 
State and that such exclusion is not conditional on an assessment of proportionality in relation 
to the particular case. I think that the judgment of the Grand Chamber is in line with the 
conclusions of the Court of Justice; although the Court of Justice did not explicitly address the 
question of whether assessment of exclusion should precede assessment of inclusion. 

For our purposes the relevant parts of the Court of Justice judgment reasons are those related 
to the second and third question. The Court of Justice held that if the conditions laid down in 
Art. 12(2)(b) of Qualifications Directive are met, the person concerned ‘is excluded’ from 
refugee status and that, within the system of the directive, Article 2(c) QD expressly makes 
the status of ‘refugee’ conditional upon the fact that the person concerned does not fall within 
the scope of Article 12 QD (§ 107). The judgment of the Grand Chamber of the Supreme 

http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&alljur=alljur&jurcdj=jurcdj&jurtpi=jurtpi&jurtfp=jurtfp&numaff=c-57/09&nomusuel=&docnodecision=docnodecision&allcommjo=allcommjo&affint=affint&affclose=affclose&alldocrec=alldocrec&docor=docor&docav=doc


Administrative SAC which also considers absence of reasons for exclusion as one of several 
cumulative criteria to be met to be a refugee, is in line with this conclusion. 

The Court of Justice also held that since the competent authority has already, in its assessment 
of the seriousness of the acts committed by the person concerned and of that person’s 
individual responsibility, taken into account all the circumstances surrounding those acts and 
the situation of that person, it cannot be required, if it reaches the conclusion that Article 
12(2) applies, to undertake an assessment of proportionality, implying as that does a fresh 
assessment of the level of seriousness of the acts committed (§ 109)5. The seriousness of acts 
committed is an element that has not yet been resolved by the judgment of the Grand 
Chamber of the SAC and might be under consideration in a later stage of the proceedings (see 
below).  

The CJEU also noted that the question of exclusion is separate from the question of whether 
that person can be deported to his country of origin (§ 110). In the Czech Republic, the issue 
whether a person can be deported will be made separately under the Act on Residence of 
Foreigners (in expulsion proceedings) or under the Criminal Code (in extradition 
proceedings); in these separate procedures a potential risk of refoulement under Article 3 
ECHR6 is examined. 

VI. Outstanding issues of the case, which are not resolved yet  

Now that the decision was taken by the Grand Chamber with a decision on one specific legal 
issue, the case has returned to the five-member chamber which will deal with other arguments 
of the parties raised in the cassation complaint. Hence, seriousness of the acts and non-
political nature of the acts committed will have to be considered to examine the case now. 
When I refer to the facts of the case (see above), there are several issues that might still arise 
in the decision-making process before the five-member chamber: 

(a) did the applicant commit a crime “outside the country of refuge” (i.e. outside the 
Czech Republic)?  [trafficking of people from Ukraine to the Czech Republic] 

(b) are decisions of the Czech criminal courts in extradition proceedings which define the 
criminal act committed by the applicant binding on the administrative court, which 
takes decision in asylum proceedings? [in extradition proceedings, when assessing 
whether the criminal proceedings against the applicant should be conducted in 
Ukraine, the Czech criminal court in last instance admitted that Ukrainian courts 
consider that the applicant committed the crime of trafficking of persons both in the 
Czech Republic and in Ukraine; is such decision of a criminal court sufficient?] 

(c) if not, how to assess whether the standard of proof was met (serious reasons for 
considering that the criminal act was committed)? [can Ukrainian requests for 
extradition be considered as sufficient?] 

                                                            

5 Please note that the Advocate General had a different opinion on this issue. See § 95-97 of his Opinion. In case 
the Court of Justice would have followed Advocate General opinion, the conclusion of the Grand Chamber of 
the Czech Supreme Administrative Court might be in conflict with it. 

6 There is no exemption from protection against refoulement under Article 3 ECHR. 



There is no decision on these issues yet, but I may inform those who are interested on the final 
outcome of the case. 
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