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QUESTIONNAIRE 

 

1. Evidence law in competent national courts with regard to actions 

 filed by foreign nationals 

 

A)  Rules of evidence 

 1. Are the rules of evidence in actions filed by foreign nationals laid down  

 specifically in internal law?  

 1.1. Do national law or case law rule out certain types of evidence? 

 Where applicable, make a distinction between those actions relating to 

 asylum and those relating to immigration.  

 1.2. Do national law or case law allow certain presumptions (e.g. in 

 asylum cases, in the event of past persecution or safe countries of 

 origin)? Where applicable, make a distinction between those actions 

 relating to asylum and those relating to immigration. 

 

1.  A.1 

The General Administrative Law Act (Algemene wet bestuursrecht, AWB) 

contains no material rules of evidence (i.e. rules concerning the scope or 

weighting of evidence or rules that determine what items are admissible in order 

to prove a particular fact).  

 

In the case of a decision on an application, the applicant is obliged to supply the 

information and documents which are required for a decision on the application 

and which it is reasonable to expect him to be able to obtain (section 4:2, 

subsection 2, AWB). When preparing a decision the administrative authority has 

a general duty of care to gather the information necessary concerning the 

relevant facts and the interests to be weighed (section 3:2, AWB). This duty of 

care includes the obligation to provide the alien with information and guidance 

concerning the burden of proof resting on him.  

 

In addition to the general rules described above, the Aliens Act 2000 

(Vreemdelingenwet 2000, VW 2000) provides that, in asylum cases, it is up to the 

alien to satisfactorily establish that his asylum application rests on circumstances 



  
 

that provide (either in themselves or in combination with other factors) a legal 

basis for granting an asylum residence permit. This provision, as well as further 

rules concerning its implementation (i.e. article 3.111 of the Aliens Decree 2000 

(Vreemdelingenbesluit 2000, VB 2000) and article 3.44 of the Regulation on 

Aliens 2000 (Voorschrift Vreemdelingen 2000, VV 2000), is in accordance with 

article 4, paragraph 1 of Council Directive 2004/83/EC.  

 

In regular immigration cases this requirement is not laid down in law, but policy 

does elaborate on the manner in which a given fact must be proven. In special 

circumstances, however, there may be grounds for deviating from the policy rules 

(section 4:84, AWB).  

  

The AWB further contains a number of provisions concerning formal rules of 

evidence, i.e. rules on the presentation of evidence in legal proceedings. This 

includes the time limit for submitting further documents in advance of a hearing, 

for example (section 8:58, AWB).  

 

1.  A.1.1. 

The law is based on the principle of freedom of evidence, which means that in 

principle the alien may use all available means to meet the burden of proof. In 

regular immigration cases (as mentioned above), policy rules may elaborate on 

the manner in which a given fact must be proven.  

 

1. A.1.2. 

With regard to asylum cases, the Aliens Act 2000 includes a number of situations 

in which, on the face of it, protection by the Netherlands is not considered 

necessary, a presumption it is up to the alien to refute. This includes situations to 

which the Dublin Regulation applies and those in which the alien is already 

lawfully resident in the Netherlands on different grounds, or has a claim to 

residence in another country that is party to the Refugee Convention, the 

European Convention on Human Rights (ECHR) or the European Convention for 

the Prevention of Torture (section 30, subsection 1, VW 2000). This is in line with 

Council Directive 2005/85/EC.  

 

At the same time, exposure in the past to persecution or to treatment or 

punishment prohibited under article 3 of the ECHR may be a clear indication that 



  
 

an individual risks similar treatment on returning to the country of origin (article 

3.36, paragraph 2, VV 2000). This provision is in accordance with article 4, 

paragraph 4 of Council Directive 2004/83/EC.  

 

 

B)  Burden of proof 

 2. What is the role of the parties in the administration of evidence in 

 actions filed by foreign nationals? Where applicable, make a distinction 

 between those actions relating to asylum and those relating to 

 immigration.  

 3. Can trial judges play a role in the administration of evidence in actions  

 filed by foreign nationals? If so, on what terms (e.g. do trial judges have 

the authority to examine evidence in detail or do they give a more 

marginal assessment?) Where applicable, make a distinction between 

those actions relating to asylum and those relating to immigration.  

 

1. B.2 

In asylum cases the alien is given an opportunity, during a second or 

supplementary interview, to explain his reasons for seeking asylum.  The alien 

may submit corrections and additions to the report of this interview. If the 

administrative authority intends to reject the asylum application the alien will 

receive a notification of intent, to which he may submit a written response. The 

applicant’s response is considered as part of the definitive assessment of the 

asylum application. This procedure is in accordance with the duty to assess the 

relevant elements of the application in cooperation with the applicant, as referred 

to in article 4, paragraph 1 of Council Directive 2004/83/EC. If an alien lodges an 

application for judicial review of the decision to reject his application he may 

introduce new facts and circumstances (i.e. facts and circumstances that were 

not considered in the administrative authority’s original decision), which will be 

taken into account when the application for review is assessed (section 83, 

VW 2000). On the basis of this provision, amendments to policy may also be 

taken into account when assessing applications for review.  

 

In regular immigration cases, an alien must supply all relevant information when 

submitting an application for a residence permit. If he does not, he is given 

another opportunity to do so if necessary. If the application is rejected the alien 



  
 

may lodge an objection. At this stage, too, the alien may submit further 

information, since in objection proceedings the application is reconsidered 

(section 7:11, AWB). In such cases the alien may be given the opportunity to be 

heard before a decision on the objection is made (sections 7:2 and 7:3, AWB).  

 

1. B.3 

In both asylum and regular immigration cases a court may fully assess whether 

the administrative authority met all procedural requirements when processing the 

application. With regard to the weight afforded the evidence submitted by the 

alien, the depth of the court’s assessment depends on the issues in question and 

the extent of the administrative authority’s freedom to exercise discretion in that 

connection (see below).  

 

 

C)  Weight of evidence 

 4. How and on what terms do trial judges weight the various types of  

 evidence submitted to them in asylum and immigration cases? Is any 

 such weighting determined by national law or by case law? Where 

 applicable, make a distinction between those actions relating to asylum 

 and those relating to immigration.   

 5. What powers of review does the supreme administrative court have in  

 assessing the evidential weighting of documents? Where applicable, 

 make a distinction between those actions relating to asylum and those 

 relating to immigration.  

 

1. C.4 

It should first be noted that it is not up to the court of first instance (i.e. the trial 

judge) to make its own assessment of the asylum or regular application, but to 

assess whether the administrative authority’s decision and the grounds on which 

it rested stand up to judicial scrutiny. The depth of the court’s assessment 

depends on the issues in question and the extent of the administrative authority’s 

freedom to exercise discretion in that connection.  

 

In asylum cases, this freedom is relevant mainly to establishing the facts 

contained in the alien’s account of his reasons for seeking asylum. In asylum 

cases, after all, aliens are often not in a position to convincingly prove their 



  
 

account of events, nor in certain circumstances can this reasonably be required 

of them. The assessment in such cases is thus limited to the statements made by 

the alien himself.  

 

In order to help the alien meet the burden of proof, the administrative authority 

tends to give him the benefit of the doubt, accepting his statements as credible 

provided he meets certain conditions (article 3.35, paragraph 3, VV 2000). For 

example, he must have submitted all relevant information in his possession, and 

his statements must be found to be coherent and plausible and not to run counter 

to available specific and general information. These conditions are in accordance 

with article 4, paragraph 5 of Council Directive 2004/83/EC.  

 

In examining whether the alien’s statements can be deemed credible, the 

administrative authority conducts extensive interviews with him and compares his 

account with everything that is known, from country reports and other objective 

sources, about the situation in the country of origin. The alien’s account is also 

cross-checked against past investigations concerning similar asylum cases. 

Those past investigations in particular provide the administrative authority with an 

overview that the courts, in principle, do not have, since in general they are 

asked to assess only certain kinds of cases – i.e. those in which an asylum 

application has been rejected.  

 

Thus, according to established case law of the Administrative Jurisdiction 

Division of the Council of State, the administrative authority has the freedom to 

exercise discretion in this area, and as a result, the court should exercise 

restraint when assessing the view taken of the credibility of the alien’s 

statements. This does not imply a lack of judicial scrutiny; rather it means that the 

yardstick is not the court’s own view of the matter, but the question of whether it 

was reasonable of the administrative authority to take the position it did.  

 

In the interests of clarity it should be noted that an assessment of this kind (i.e. a 

test of reasonableness) is not appropriate when a court is assessing whether an 

alien has reason (on the basis of facts considered credible) to fear persecution 

within the meaning of the Refugee Convention or runs a real risk of treatment or 

punishment contrary to article 3 of the ECHR.  

 



  
 

1.  C.5 

Whereas the court of first instance assesses the administrative authority’s 

decision, the Administrative Jurisdiction Division of the Council of State assesses 

that court’s judgment on appeal. The Division’s assessment is not limited to a test 

of reasonableness except when the application of the court's discretionary 

powers is in question (e.g. the power to appoint an expert, see section 8:47, 

AWB).  

 

 

2. Competence of the national court to act of its own motion in a 

 European context 

 1. Where the parties raise preliminary questions, can procedural 

 restrictions be applied? For example, at what point in proceedings may     

  the parties submit preliminary questions? Do those questions have to be  

submitted in a specific written procedural document or can they be  

submitted at any time, including at the hearing?  

 2. Has the national court already ruled on the issue of direct applicability 

 in your country of Articles 18 and 47 of the Charter of Fundamental 

 Rights of the European Union? If so, is the national court which has 

 jurisdiction to rule on disputes concerning actions filed by foreign 

 nationals able or obliged to raise, of its own motion, arguments from 

 these provisions?  

 

2. 1 

Parties may indicate at any time in the proceedings that there are grounds for 

submitting a request for a preliminary ruling.  

 

2. 2  

No, although a number of cases concerning Articles 18 and 47 are now being 

heard.  

 

3. The national court and European instruments 

 1. Do you regularly refer to European case law when handing down  

 judgements? Have you ever referred to the case law of other Member 

 States when handing down judgements?  

 2. Can the national court autonomously interpret Article 1(A) to (F) of the  



  
 

 Geneva Convention of 28 July 1951, specifically when abstracting  

 information from Council Directive 2004/83/EC (the so-called 

 Qualification Directive)? Has a conflict ever arisen between the two 

 standards (e.g. in terms of their criteria of attachment or exclusionary 

 clauses)? What solution(s) did the national court adopt, if any?  

 3. Some European Directives contain provisions which do not have to be  

 transposed, including Articles 5(3), 8(1) and (3), and 17(3) of Council  

 Directives 2004/83/EC (the so-called Qualification Directive), Articles 26 

 and 27 of Council Directive 2005/85/EC of 1 December 2005 on 

 minimum standards on procedures in Member States for granting and 

 withdrawing refugee status (the so-called Procedure Directive) and 

 Articles 4(2) and (3), and 7(1) and (2) of Council Directive 2003/86/EC of 

 22 September 2003 on the right to family reunification. Where these 

 provisions have not been transposed, does the national court attach a 

 level of importance to them anyway (soft law, minimal standards, etc.)?  

 

3. 1 

Community law and relevant case law of the Court of Justice of the European 

Union is taken into account in all cases in which the grounds for judicial review or 

appeal give reason to do so. The case law of other member states plays a more 

limited role, since due to differences in national legislation and procedures, it 

cannot always be held to be fully applicable, mutatis mutandis.  

 

3. 2 

Given its preamble and legal basis, it is assumed that Council Directive 

2004/83/EC should be interpreted in line with the Refugee Convention. To date, 

the Administrative Jurisdiction Division has heard no appeal cases relating 

specifically to the relationship between the Refugee Convention and the 

Directive.  

 

3. 3 

Article 5, paragraph 3 and article 17, paragraph 3 of Council Directive 

2004/83/EC have not been implemented in Dutch law because these provisions 

are incompatible with the Aliens Act 2000. In the circumstances, no importance is 

otherwise attached to these provisions.  

 



  
 

The other provisions mentioned above have been implemented (or needed no 

implementation since national legislation already complied with the provision in 

question).  

 


