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QUESTIONNAIRE  

 
 

PRELIMINARY REMARK 
 

Actions filed by foreign nationals should be understood 
as those actions concerning asylum-related issues (as 
per Article 78 of the Treaty on the Functioning of the 
European Union), and immigration-related issues (as per 
Article 79 of the Treaty on the Functioning of the 
European Union). 

 
 
1. EVIDENCE LAW IN COMPETENT NATIONAL COURTS WITH REGARD TO ACTIONS FILED 
BY FOREIGN NATIONALS 
 
A) RULES OF EVIDENCE 
 

1.  Are the rules of evidence in actions filed by foreign 
nationals laid down specifically in internal law?  
 

While resolving disputes over asylum and immigration the courts apply general rules 
on the evidence provided by the Law on Administrative Proceedings, i.e. foreign national 
shall refer to all circumstances upon which the application is based and provide supporting 
evidence. The legislator has also set a number of rules specific for alien law litigation. For 
example, the Law on the Legal Status of Aliens regulates the admissibility of means of proof. 
According to Article 83(1) where, in the course of examining an asylum application, it is 
established that, despite the applicant’s honest efforts, the data relevant to the determination 
of his status cannot be supported by written proof, such data shall be assessed in favour of the 
asylum applicant. The asylum application shall be considered as well-founded provided that 
the asylum applicant’s explanations are consistent and non-contradictory in essence and are 
not contrary to universally known facts. 

 
1.1. Do national law or case law rule out certain types 
of evidence? Where applicable, make a distinction 
between those actions relating to asylum and those 
relating to immigration. 
 

The data that cannot be confirmed by written proof is rejected if, in the course of 
examination of the asylum application, the applicant misleads the investigation, delays it by 
his acts or omissions or tries to cheat. The same approach is applied if the contradictions are 
established, i.e. the circumstances specified by the asylum applicant which have a decisive 
effect on the granting of the asylum are inconsistent.  

What is also notable within the field is the fact that the data which constitutes a state 
or official secret as a general rule may not be evidence in administrative case until it is 
declassified in the manner prescribed by the laws. 
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1.2. Do national law or case law allow certain 
presumptions (e.g. in asylum cases, in the event of past 
persecution or safe countries of origin)? Where 



applicable, make a distinction between those actions 
relating to asylum and those relating to immigration. 
 

The Law on Administrative Proceedings provides that certain circumstances and facts 
are not subject to be proved. These are the facts established by the effective court decision in 
certain administrative or civil cases and the circumstances recognised by the court as 
commonly known. For example, all European Union member states are regarded as 
constituting safe countries of origin. With respect to certain European third countries, which 
observe particularly high human rights and refugee protection standards, it is also not 
required to carry out full examination of criteria on the designation of a third country as a 
safe provided in the national law. It should however be borne in mind that where an applicant 
shows that there are serious reasons to consider the country not to be safe in his particular 
circumstances, the designation of the country as safe can no longer be considered relevant for 
him.  

As regards the past persecution of asylum seeker, it is considered that if the asylum 
applicant was persecuted or it was threatened to persecute him his fear of being persecuted is 
well-founded unless there are serious reasons to consider that the persecution will not happen 
again. Nevertheless, the court examines all applications on the substance, i.e. assesses, 
having regard to the refugee’s individual situation whether the third country in question have 
taken reasonable steps to prevent the persecution and the national concerned will have access 
to the protection if he is not granted or ceases to have refugee status. 

In addition, there are certain specific rules on presumptions applied in the cases 
relating to immigration. For example, if an alien refuses to undergo an age determination test, 
he shall be considered as not meeting the conditions for issue or replacement of a residence 
permit. Another example could be the legal norm which establishes that where individuals 
apply for a residency permit on a family reunification basis the refusal to be interviewed by 
migration officers is a serious reason to consider that the marriage or registered partnership is 
fictitious. 
 
B) BURDEN OF PROOF 
 

2. What is the role of the parties in the administration 
of evidence in actions filed by foreign nationals? Where 
applicable, make a distinction between those actions 
relating to asylum and those relating to immigration.  
 

Pursuant to Article 57(4) of the Law on Administrative Proceedings evidence shall be 
submitted by the parties to the proceedings and other participants in the proceedings. 
However, the court may advise the said individuals to submit additional evidence or upon the 
request of them or on its own initiative compel the production of the required documents and 
demand that the parties to the dispute give explanations.  

Furthermore, Article 71(3) of the Law on the Legal Status of Aliens provides that one 
of the duties of the asylum applicant is to provide all available documents and a full 
explanation of the motives for the asylum application corresponding to the reality, the asylum 
applicant’s personality as well as the circumstances of his entry and stay in the Republic of 
Lithuania. 
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3. Can trial judges play a role in the administration of 
evidence in actions filed by foreign nationals? If so, 
on what terms (e.g. do trial judges have the authority 
to examine evidence in detail or do they give a more 
marginal assessment)? Where applicable, make a 
distinction between those actions relating to asylum and 
those relating to immigration. 
 

According to Article 81 of the of the Law on Administrative Proceedings, 
administrative court is obliged to take an active role in examining evidence, exploring and 
establishing all factual circumstances that are relevant to the case and to investigate them 
objectively and thoroughly. Administrative court actively controls formal aspects of the 
procedure. It establishes the time limits for performance of certain procedural steps (e.g., 
lodging a reply to the motion), sets the date of hearing and shall refuse to adjourn it if no 
serious reason for it is established, ex officio it may appoint an expert, etc. However, in 
practice it has no control over the substantive (material) aspects of dispute. As a general rule 
it cannot go beyond claim (ultra petitum) of the applicant and usually limits its inquiry to the 
grounds of complaint (causa petendi) set by the applicant. Therefore, the parties have to take 
an active role in advancing and substantiating their respective positions.  

 
 
C) WEIGHT OF EVIDENCE 

 
4. How and on what terms do trial judges weight the 
various types of evidence submitted to them in asylum 
and immigration cases? Is any such weighting determined 
by national law or by case law? Where applicable, make a 
distinction between those actions relating to asylum and 
those relating to immigration. 
 

As a general rule no evidence shall have for the court any value set in advance. The 
court shall assess the evidence according to their inner conviction based on the scrupulous, 
comprehensive and objective review of all the circumstances of the case on the basis of the 
law as well as the criteria of justice and reasonableness. Elements of proof and circumstantial 
evidence are used in examining the applications for asylum. To sum up, the various types of 
evidence submitted to the court are weighted on a case by case basis.  
 

 
5. What powers of review does the supreme administrative 
court have in assessing the evidential weighting of 
documents? Where applicable, make a distinction between 
those actions relating to asylum and those relating to 
immigration.  
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Upon appeal the Supreme Administrative Court will hear the whole litigation and 
review the findings of the fact as well as points of law. If the court recognises the necessity, 
the evidence reviewed at the court of first instance may be repeatedly examined or an 
additional examination may be carried out. The court may also examine the evidence which 
the court of first instance refused to examine. New evidence which was not submitted to the 
court of first instance shall be examined only provided the court recognises as valid the 



reasons for which this was not done earlier or where the necessity of submission of new 
evidence arose at a later time. 
 
 
2. COMPETENCE OF THE NATIONAL COURT TO ACT OF ITS OWN MOTION IN A EUROPEAN 
CONTEXT 
 

1. Where the parties raise preliminary questions, can 
procedural restrictions be applied? For example, at what 
point in proceedings may the parties submit preliminary 
questions? Do those questions have to be submitted in a 
specific written procedural document or can they be 
submitted at any time, including at the hearing? 
 

There are no procedural restrictions applied for the parties to raise preliminary 
questions. Preliminary questions may be submitted during both the hearing of the case at the 
court of first instance and appellate court. Parties may raise preliminary questions to the court 
as soon as they find that a ruling of the Court of Justice on the points of interpretation is 
necessary. Preliminary questions may be filed in any form, e.g., together with the complaint 
or submitted both orally and in a written form during the hearing. Moreover, if the necessity 
to raise preliminary questions is discovered during the pleadings in court the court ex officio 
may make an order to renew the hearing of the case on the merits.  

 
2. Has the national court already ruled on the issue of 
direct applicability in your country of Articles 18 and 
47 of the Charter of Fundamental Rights of the European 
Union? If so, is the national court which has 
jurisdiction to rule on disputes concerning actions 
filed by foreign nationals able or obliged to raise, of 
its own motion, arguments from these provisions? 

 
The Supreme Administrative Court of Lithuania has ruled that Article 18 of the 

Charter of Fundamental Rights of the European Union which is a constituent part of EU 
primary law establishes that the right to asylum is guaranteed with due respect for the rules of 
the Geneva Convention of 28 July 1951 and the Protocol of 31 January 1967 relating to the 
status of refugees as well as the rules of the Treaty establishing the European Community 
and the Treaty on the Functioning of the European Union. Therefore, the right to asylum is 
regarded as a fundamental right whose implementation is regulated by the European Union 
legal acts (Rulings of the Supreme Administrative Court of Lithuania of 1 October 2010 in 
administrative case No A858-1204/2010 and administrative case No A858-1220/2010). 

As regards the national court’s jurisdiction to raise arguments from the above 
mentioned provisions on its own motion, it should be noted that there has been no relevant 
case-law within the field so far. Nevertheless, the right to efficient judicial protection and 
other general principles of the EU and national law presuppose that the court shall refer to the 
provisions of its own motion if it considers it is necessary to do so in order to resolve a 
dispute brought before it.  
 
 
3. THE NATIONAL COURT AND EUROPEAN INSTRUMENTS 
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1. Do you regularly refer to European case law when 
handing down judgements? Have you ever referred to the 
case law of other Member States when handing down 
judgements? 
 

Article 4(3) of the Law on Administrative Proceedings provides that the court adopts 
a decision with due respect for the rules established in the case-law of the Court of Justice. It 
has become increasingly common to refer to EU law and the case-law of the Court of Justice 
in a huge majority of cases concerning asylum and immigration.  

Direct references to the case-law of other Member States have not been made yet. In 
this context it should be pointed out that the Supreme Administrative Court of Lithuania 
publishes a bulletin in pursue of forming a uniform case-law of administrative courts. Among 
other things it includes the most relevant practice of EU Member States, inter alia the 
summaries of judgements concerning alien law litigation. 
 

2. Can the national court autonomously interpret Article 
1(A) to (F) of the Geneva Convention of 28 July 1951, 
specifically when abstracting information from Council 
Directive 2004/83/EC (the so-called Qualification 
Directive)? Has a conflict ever arisen between the two 
standards (e.g. in terms of their criteria of attachment 
or exclusionary clauses)? What solution(s) did the 
national court adopt, if any? 

 
A conflict between the Geneva Convention and Council Directive 2004/83/EC has 

not arisen yet in the case-law of administrative courts of Lithuania. It should however be 
borne in mind that Article 3 of the Directive provides that Member States may introduce or 
retain more favourable standards for determining who qualifies as a refugee or as a person 
eligible for subsidiary protection, and for determining the content of international protection, 
in so far as those standards are compatible with this Directive. In order to ensure the right to 
effective judicial protection administrative courts do not interpret and apply the right to 
asylum in a restrictive manner, e.g., the court assesses the application for refugee status on 
the substance despite the fact whether the persecution is attributed to the state or non-state 
actors. 

 
3. Some European Directives contain provisions which do 
not have to be transposed, including Articles 5(3), 8(1) 
and (3), and 17(3) of Council Directive 2004/83/EC (the 
so-called Qualification Directive), Articles 26 and 27 
of Council Directive 2005/85/EC of 1 December 2005 on 
minimum standards on procedures in Member States for 
granting and withdrawing refugee status (the so-called 
Procedure Directive) and Articles 4(2) and (3), and 7(1) 
and (2) of Council Directive 2003/86/EC of 
22 September 2003 on the right to family reunification. 
Where these provisions have not been transposed, does 
the national court attach a level of importance to 
them anyway (soft law, minimal standards, etc.)? 
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The provisions that have not been transposed into national law usually are used as 
supplementary means to facilitate the interpretation of particular legal norm. It must however 
be borne in mind that these provisions do not have a legally binding force and do not set rules 
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of conduct for individuals. The court may refer to certain provisions despite the fact that they 
have not been transposed. However, it is not a decisive source of information and may be 
only considered as an additional one to be referred to in order to show wider context of the 
issue under consideration especially in those cases where the court decision may have 
broader implications. 
 
 

---------------- 


