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QUESTIONNAIRE 
 
 

PRELIMINARY REMARK 
 

Actions filed by foreign nationals should be understood 
as those actions concerning asylum-related issues (as 
per Article 78 of the Treaty on the Functioning of the 
European Union), and immigration-related issues (as per 
Article 79 of the Treaty on the Functioning of the 
European Union). 
 
Ireland: For the purposes of these responses, it is important to 
understand what is meant by the term “action.” Asylum applications 
under the Geneva Convention are dealt with primarily through an 
administrative system, not through action in the courts. The Refugee 
Act 1996 established a statutory asylum process whose principal 
features are described as follows by Cooke J in his judgment in .A. v 
The Refugee Appeals Tribunal & Anor [2009] I.E.H.C. 296: 
 

“…the asylum process established by the Refugee Act 1996, as amended, 
together with the related [Immigration Act 1999 and Illegal Immigrants 
(Trafficking) Act 2000], provide for a two stage procedure before, 
respectively, the [Refugee Applications] Commissioner and the [Refugee 
Appeals] Tribunal. The first stage is essentially investigative in character 
and requires the Commissioner to inquire into the asylum application, to 
interview the applicant, to collate all relevant evidence and information 
including that provided orally and in writing by the applicant and that 
gleaned by the officer’s own researches; and then to present a report to 
the Minister which incorporates the findings of the Commissioner and a 
recommendation as to whether the applicant should or should not be 
declared to be a refugee. (See s.13(1) of the 1996 Act.)  

21. Where the Commissioner recommends that the applicant be declared 
to be a refugee, the Minister has no discretion but to accept the report and 
to give the applicant a declaration of refugee status. (See s. 17(1)(a) of 
the 1996 Act.) Where a negative recommendation is made, the applicant is 
entitled to appeal it to the Tribunal and unless there are findings made 
under s. 13(6) of the 1996 Act in the report, the appeal takes the form of 
rehearing on which the applicant is entitled to challenge the content of the 
report; to contest any findings it purports to make; to adduce new 
evidence including new country of origin information in rebuttal, and to 
require that a fresh assessment as to credibility of his claim is made where 
credibility has been put in issue in the report.  

22. By way of contrast, the proceeding on appeal to the Tribunal is 
primarily (though not exclusively) adversarial in nature with the burden of 
proof shifting to the appellant and the Commissioner’s presenting officer 
intervening to stand over the section 13 report in the role of legitimus 
contradictor.”  
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Following an unsuccessful appeal to the Refugee Appeals Tribunal, the Minister for 
Justice, Equality and Law Reform has power to make an order (“a deportation 



order”) that the person be deported from the State. The applicant for refugee status 
has the right to apply to the High Court for an order quashing a decision of the 
Commissioner, the Tribunal or the Minister by way of “certiorari,” a procedure or 
legal action known as judicial review.  

 

Rules of evidence have little or no application to the procedures before the 
Commissioner which are inquisitorial or investigative. The procedures before the 
Appeals Tribunal are partly adversarial and rules of evidence may be applied. In 
another judgment (F.K.S. v Refugee Appeals Tribunal [2010] I.E.H.C. 137], Cooke J 
explained: 

 

“Although the procedure before the [Refugee Appeals] Tribunal is 
designated as an appeal and has a quasi-adversarial character in that the 
authorised officer is present to “present a case”, the Tribunal member 
nevertheless retains a continuing investigative role in that the member is 
entitled and even obliged to take the initiative where necessary to research 
appropriate country of origin information or to request the Commissioner to 
make further inquiries or obtain additional information which the Tribunal 
considers necessary. The Tribunal member is, in effect, carrying out a 
review of the basis upon which a negative recommendation has been given 
by the Commissioner and doing so at the request of the applicant and in 
the light of the challenges to the report put forward in the notice of appeal 
as grounds as to why it should be reversed.” 

 

Rules of evidence  have no relevance to the procedure leading to the third 
administrative stage, the  making of a deportation order by the Minister.  

 

It is only the judicial-review process which is considered, in Irish law, to constitute a 
legal action, to which rules of evidence may be relevant. However, judicial review is a 
process whereby the legality of the administrative decision is considered under a 
number of headings. The High Court is not concerned with the substance or merits of 
the decision under review, but only whether it was reached in accordance with a 
correct understanding and application of the law and in accordance with fair 
procedures. There is, nonetheless, in exceptional cases, a right to seek to have a 
decision quashed on the ground that it was unreasonable to the extent that no 
reasonable decision-making body could reasonably have made it. Such cases are 
extremely rare. 
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An application for judicial review of a decision of the Commissioner, an Appeals 
Tribunal or the Minister may not be made unless the applicant, within 14 days of the 
making of the decision, applies for and obtains leave of the High Court to bring the 
application. The High Court may not grant leave unless it is satisfied that it is based 
on substantial grounds. 



These responses to the questionnaire are based on the assumption that the evidence is 
that placed by the parties before the High Court.  

 
 
 
1. EVIDENCE LAW IN COMPETENT NATIONAL COURTS WITH REGARD TO ACTIONS FILED 
BY FOREIGN NATIONALS 
 
A) RULES OF EVIDENCE 
 

1.  Are the rules of evidence in actions filed by foreign 
nationals laid down specifically in internal law?  
 
Rules of evidence, in Irish law, are, for the most part derived from 
general principles developed judicially. There are no rules specific to 
asylum or immigration cases.  
 
1.1. Do national law or case law rule out certain types 
of evidence? Where applicable, make a distinction 
between those actions relating to asylum and those 
relating to immigration. 
 
The overriding criterion for judging the admissibility of evidence is 
that it be relevant to the point to be decided. In general, Irish rules of 
evidence make hearsay evidence inadmissible, i.e., evidence based on 
what a third party has said will not be admitted to prove a matter 
which is in issue. It is arguable that the use of country of origin 
information within the asylum process represents an exception to that 
principle. An asylum applicant may present his or her own country of 
origin reports to the Commissioner or to the Tribunal, which are 
required to consider them. (S.I. No 518 of 2006). In addition, the 
Commissioner or the Tribunal, respectively must, in the interests of 
fair procedures, disclose any such reports in their possession to the 
applicant.  
 
The High Court, by reason of its exclusively legal function, does not 
itself receive such information, except insofar as it formed part of the 
material before the decision-maker whose decision is under review.   
 
1.2. Do national law or case law allow certain 
presumptions (e.g. in asylum cases, in the event of past 
persecution or safe countries of origin)? Where 
applicable, make a distinction between those actions 
relating to asylum and those relating to immigration. 
 
Irish courts (and administrative tribunals) must to the extent required 
by EU law give effect to such presumptions. In particular, by the 
European Communities (Eligibility for Protection) Regulations, 2006 
(S.I. 518 of 2006), following Council Directive 2004/83/EC of 29 
April 2004, Ireland gave effect to the presumption that: 
 

  4 

“The fact that a protection applicant has already been subject to 
persecution or serious harm, or to direct threats of such 



persecution or such harm, shall be regarded as a serious indication 
of the applicant's well-founded fear of persecution or real risk of 
suffering serious harm, unless there are good reasons to consider 
that such persecution or serious harm will not be repeated, but 
compelling reasons arising out of previous persecution or serious 
harm alone may nevertheless warrant a determination that the 
applicant is eligible for protection.” (Regulation 5(2) of S.I. 518 of 
2006) 

 
 
B) BURDEN OF PROOF 
 

2. What is the role of the parties in the administration 
of evidence in actions filed by foreign nationals? Where 
applicable, make a distinction between those actions 
relating to asylum and those relating to immigration.   
 
In proceedings before the High Court, it is exclusively a matter for the 
parties to place before the Court any evidence on which they intend to 
rely. The burden of proof lies on the applicant. In the case of the two 
administrative bodies mentioned above, the Commissioner and the 
Appeals Tribunal, the respective bodies perform an investigative role, 
which enables them to take the initiative and to seek out and place 
before the decision-maker any relevant material. At the stage of 
judicial review before the High Court, the applicant bears the burden 
of proof.  
 
3. Can trial judges play a role in the administration of 
evidence in actions filed by foreign nationals? If so, 
on what terms (e.g. do trial judges have the authority 
to examine evidence in detail or do they give a more 
marginal assessment)? Where applicable, make a 
distinction between those actions relating to asylum and 
those relating to immigration. 
  
It is not the task of judges in judicial review proceedings, i.e., legal 
actions before the High Court to decide what evidence should be 
placed before the Court. They do, of course, have the power to decide 
whether a particular piece of evidence (such as hearsay evidence) is 
admissible. The judge’s function in considering evidence is limited by 
the nature of judicial review. He or she will consider whether 
evidence is relevant to the legal issue, whether it is legally sufficient to 
discharge a particular burden or whether, in exceptional cases, it 
shows that the decision under review was unreasonable in the strict 
legal sense described above. It is a fundamental rule of judicial review 
that it is not the function of the court to consider the merits of the 
decision. 

 
C) WEIGHT OF EVIDENCE 
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4. How and on what terms do trial judges weight the 
various types of evidence submitted to them in asylum 
and immigration cases? Is any such weighting determined 
by national law or by case law? Where applicable, make a 
distinction between those actions relating to asylum and 



those relating to immigration. 
 
For the reasons already given, it is a matter for the decision-maker, 
not the court, to decide on the weight to be accorded to any particular 
piece of evidence. The credibility of an applicant’s claim to have been 
the victim of or to have reason to fear persecution play a predominant 
role in most asylum applications. Such matters are weighed by the 
Commissioner and the Refugee Appeals Tribunal.  
 
5. What powers of review does the supreme administrative 
court have in assessing the evidential weighting of 
documents? Where applicable, make a distinction between 
those actions relating to asylum and those relating to 
immigration.   
 
For the same reasons, the courts do not review the weight given to 
particular pieces of evidence, unless it can be shown that the decision-
maker has erred in law. An example might arise if the decision-maker, 
in terms of the decision under review, showed that he or she had not 
applied the presumption required by S.I. 518 of 2006, referred to at 
paragraph 1.2 above.  
 

 
2. COMPETENCE OF THE NATIONAL COURT TO ACT OF ITS OWN MOTION IN A EUROPEAN 
CONTEXT 
 

1. Where the parties raise preliminary questions, can 
procedural restrictions be applied? For example, at what 
point in proceedings may the parties submit preliminary 
questions? Do those questions have to be submitted in a 
specific written procedural document or can they be 
submitted at any time, including at the hearing? 
 
 
Under Rules of Court (Order 25 of the Rules of the Superior Courts), 
any party is entitled to raise a point of law, which may be disposed of 
at or prior to the trial. A specific preliminary point of law may be 
raised at any time by a party or by the judge of his or her own motion. 
The procedure is flexible. The courts may use this procedure to 
dispose of a point of law which arises in a number of cases, so as to 
dispose of the lists of cases more efficiently. 
 
2. Has the national court already ruled on the issue of 
direct applicability in your country of Articles 18 and 
47 of the Charter of Fundamental Rights of the European 
Union? If so, is the national court which has 
jurisdiction to rule on disputes concerning actions 
filed by foreign nationals able or obliged to raise, of 
its own motion, arguments from these provisions? 
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Irish Courts have not yet had occasion to rule on the direct 
applicability of the Charter. In July 2010, the Supreme Court 
referred to the Court of Justice a question raising the interpretation 
of Article 7 of the Charter by comparison with Article 8 of the 
European Convention on Human Rights. The Court of Justice 



delivered judgment on 5th October, 2010 in Case C-400/10 PPU J. 
McB. v. L.E. It is difficult to envisage the circumstances in which 
the direct effect of Article 18 would arise, since the provisions of 
the Geneva Convention have already been given effect in Irish law, 
as explained above. Article 47, insofar as it is the equivalent of 
Article 8 of the Convention, has been considered in many Irish 
cases. Furthermore, a number of cases of the European Court of 
Human Rights have concerned proceedings before Irish courts. 

 
 
3. THE NATIONAL COURT AND EUROPEAN INSTRUMENTS 
 

1. Do you regularly refer to European case law when 
handing down judgements? Have you ever referred to the 
case law of other Member States when handing down 
judgements? 
 
Case-law of the Court of Justice and of the European Court of Human 
Rights, where relevant, is regularly cited in judgments of Irish courts. 
 
 
2. Can the national court autonomously interpret Article 
1(A) to (F) of the Geneva Convention of 28 July 1951, 
specifically when abstracting information from Council 
Directive 2004/83/EC (the so-called Qualification 
Directive)? Has a conflict ever arisen between the two 
standards (e.g. in terms of their criteria of attachment 
or exclusionary clauses)? What solution(s) did the 
national court adopt, if any? 
 
 
 
Irish courts may refer to international treaties to the extent that they 
are engaged in the interpretation of national laws implementing them. 
This has not arisen in the case of the Geneva Convention since the 
enactment of national legislation. Irish courts regularly refer to EU 
instruments when interpreting Irish national measures. In Izevbekhai 
& ors v. Minister for Justice Equality & Law Reform [2010] I.E.S.C. 
44, a case of an application for subsidiary protection, the Supreme 
Court interpreted S.I. 518 of 2006 (referred to above) in the light of 
the Qualification Directive (Council Directive 2004/83/EC of 2 April 
2004). The Court held that S.I. 518 of 2006 did not confer power on 
the Minister to grant subsidiary protection in a case whose fact pre-
dated the adoption of the Directive. It was not asked to and did not 
consider any conflict with the Geneva Convention.  
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3. Some European Directives contain provisions which do 
not have to be transposed, including Articles 5(3), 8(1) 
and (3), and 17(3) of Council Directive 2004/83/EC (the 
so-called Qualification Directive), Articles 26 and 27 
of Council Directive 2005/85/EC of 1 December 2005 on 
minimum standards on procedures in Member States for 
granting and withdrawing refugee status (the so-called 
Procedure Directive) and Articles 4(2) and (3), and 7(1) 
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and (2) of Council Directive 2003/86/EC of 
22 September 2003 on the right to family reunification. 
Where these provisions have not been transposed, does 
the national court attach a level of importance to 
them anyway (soft law, minimal standards, etc.)? 
 
Irish courts are familiar with and constantly apply the established 
principles whereby provisions of directives may have direct effect. The 
Qualification Directive was implemented by S.I. 518 of 2006 (see 
above). In the absence of a conflict between national law and a 
directive, Irish law does not require effect to be given to the latter. 
 
In the particular cases of Articles 5(3), 8(1) and (3) and 17(3) of the 
Qualification Directive, each provision involves an exclusion or 
power to exclude. Each confers a power on the Member State to 
exclude a claim. In the absence of legislative or regulatory 
implementation, the courts would not have any power to apply such 
provisions.  
 
The same principle would apply to the principle of “first country of 
asylum” in Article 26 and the concept of “safe third country” in 
Council Directive 2005/85/EC of 1 December 2005 on minimum 
standards on procedures in Member States for granting and 
withdrawing refugee status.  
 
In the absence of direct effect or national implementing laws, these 
rules or principles would not be applied by an Irish court. 


