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QUESTIONNAIRE 
 
 

PRELIMINARY REMARK 
 

Actions filed by foreign nationals should be understood 
as those actions concerning asylum-related issues (as 
per Article 78 of the Treaty on the Functioning of the 
European Union), and immigration-related issues (as per 
Article 79 of the Treaty on the Functioning of the 
European Union). 

 
 
1. EVIDENCE LAW IN COMPETENT NATIONAL COURTS WITH REGARD TO ACTIONS FILED 
BY FOREIGN NATIONALS 
 
A) RULES OF EVIDENCE 
 

1.  Are the rules of evidence in actions filed by foreign 
nationals laid down specifically in internal law? 
 
1.1. Do national law or case law rule out certain types 
of evidence? Where applicable, make a distinction 
between those actions relating to asylum and those 
relating to immigration. 
 
1.2. Do national law or case law allow certain 
presumptions (e.g. in asylum cases, in the event of past 
persecution or safe countries of origin)? Where 
applicable, make a distinction between those actions 
relating to asylum and those relating to immigration. 
 

When answering these and the following questions, it must first be noted that Estonian 
procedural law does not separately regulate the issues of evidence in asylum and immigration 
disputes. Thus, the following answers are mainly based on the provisions and principles 
applicable throughout the administrative court procedure in Estonia. 
 
According to subsection 16 (1) of the Code of Administrative Court Procedure (CACP), 
evidence in administrative court proceedings means any and all evidence admissible in civil 
action. Subsection 229 (2) of the Code of Civil Procedure states that evidence may be the 
testimony of a witness, statements of participants in a procedure given under oath, 
documentary evidence, physical evidence, observation or an expert opinion. 
 
An example of the case law of the Supreme Court in immigration matters is a case where the 
Court found that a situation where a court has deemed a summary of a conversation held with 
a person made by an official to be the testimony of a witness, constitutes a fundamental 
breach of the provisions of judicial procedure and the principle of investigation. Even if a 
conversation held with a person in the pre-trial procedure has been minuted and summaries of 
the conversations have been made, the summary cannot be considered a testimony of a 
witness for the purpose of the judicial procedure. In such an event the person should have 
been summoned and heard as a witness (Judgment of the Administrative Chamber of the 
Supreme Court of 20 December 2007 in administrative case No. 3-3-1-74-07). 
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B) BURDEN OF PROOF 
 

2. What is the role of the parties in the administration 
of evidence in actions filed by foreign nationals? Where 
applicable, make a distinction between those actions 
relating to asylum and those relating to immigration. 
 

In an administrative court procedure a party must prove the circumstances that serve as the 
basis for their submissions, unless otherwise provided by law (subsection 16 (2) of the 
CACP). A person filing an action or protest is required to justify their submissions by 
corresponding evidence. If submission of evidence is not possible, the reasons why the 
evidence cannot be submitted must be indicated and the court must be informed of the 
location of the evidence (subsection 15 (3) of the CAPA) and it must be attempted to obtain 
evidence via the court. 
 
Administrative court procedure law does not establish any special rules regarding collection 
or assessment of evidence regarding various types of judicial disputes. 

 
 
3. Can trial judges play a role in the administration of 
evidence in actions filed by foreign nationals? If so, 
on what terms (e.g. do trial judges have the authority 
to examine evidence in detail or do they give a more 
marginal assessment)? Where applicable, make a 
distinction between those actions relating to asylum and 
those relating to immigration. 
 

The administrative court procedure is characterised by the principle of investigation whose 
importance has also been emphasised in case law (e.g. Judgment of the Administrative 
Chamber of the Supreme Court of 25 November 2008 in administrative case No. 3-3-1-76-
08). According to subsection 16 (2) of the CAPA, an administrative court makes a proposal to 
the parties to the procedure to submit the necessary evidence or, if necessary, collects 
evidence at its own initiative. It has been noted in the case law of the Supreme Court that a 
court must take into account the actual possibilities of a person for collecting and submitting 
evidence (Judgment of 22 March 2006 in administrative case No. 3-3-1-2-06) and the 
activeness of the court in collecting evidence depends on the presumable capacity of the party 
to point out the essential circumstances and to submit the respective evidence. If a party to the 
procedure is presumably the weaker one, the court must be more active (Judgment of 16 
January 2007 in administrative case No. 3-3-1-91-06). 
 
According to subsection 35 (4) of the CAPA, the principle of investigation is also applicable 
in a circuit court (the court of appeal). If a circuit court finds in preparing the case that the 
evidence verified by the administrative court of the first instance and the evidence 
additionally submitted by the parties is insufficient for making the right decision in the case, 
the court can make a proposal to the parties to submit additional evidence or collect evidence 
at its own initiative. 

 
 

 
C) WEIGHT OF EVIDENCE 
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4. How and on what terms do trial judges weight the 
various types of evidence submitted to them in asylum 



and immigration cases? Is any such weighting determined 
by national law or by case law? Where applicable, make a 
distinction between those actions relating to asylum and 
those relating to immigration. 
 

According to subsection 19 (5) of the CAPA, in the hearing of a case, an administrative court 
examines evidence directly. Upon adjudication of matter by way of a written procedure, the 
court sets a term within which additional applications and documents may be submitted 
(subsection 201 (1) of the CAPA). 

 
5. What powers of review does the supreme administrative 
court have in assessing the evidential weighting of 
documents? 
 Where applicable, make a distinction between those 
actions relating to asylum and those relating to 
immigration. 
 

A judgment of the Supreme Court is based on the facts established in the judgment of a court 
of a lower instance. The Supreme Court does not identify any facts serving as the basis for the 
appeal (subsection 64 (2) of the CAPA). By way of an exception, the Supreme Court is 
competent to assess evidence to a certain extent in a situation where provisional legal 
protection is applied for to the Supreme Court and the Supreme Court must resolve the 
application as a court of the first instance (not assess the lawfulness of the respective 
judgment of the court of appeal by way of the appeal procedure). Such an exception has not 
been laid down in the CAPA, but arises from the nature of resolution of applications for 
provisional legal protection. 

 
 

 
2. COMPETENCE OF THE NATIONAL COURT TO ACT OF ITS OWN MOTION IN A EUROPEAN 
CONTEXT 
 
 

1. Where the parties raise preliminary questions, can 
procedural restrictions be applied? For example, at what 
point in proceedings may the parties submit preliminary 
questions? Do those questions have to be submitted in a 
specific written procedural document or can they be 
submitted at any time, including at the hearing? 
 

Parties may submit preliminary questions in any court instance. The law in force does not 
provide for any special provisions regarding the procedure, substance or form of applications 
for questions referred for a preliminary ruling. According to the general rule, parties can file 
applications (incl. for preliminary questions) until the judicial dispute in a court hearing or, in 
a written procedure, until the term for submission of additional applications and evidence has 
expired. The court can also ask a preliminary question at its own initiative if a party to the 
procedure has submitted the respective request after the term has expired. 
 

2. Has the national court already ruled on the issue of 
direct applicability in your country of Articles 18 and 
47 of the Charter of Fundamental Rights of the European 
Union? If so, is the national court which has 
jurisdiction to rule on disputes concerning actions 
filed by foreign nationals able or obliged to raise, of 
its own motion, arguments from these provisions? 
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So far the case law does not contain any examples of the direct applicability of Articles 18 
and 47 of the Charter. Since the Court is competent to decide which provisions should be 
applied upon adjudication (subsection 25 (3) of the CAPA), the Court can, in principle, rely 
on these provisions at its own initiative. 

 
 

 
3. THE NATIONAL COURT AND EUROPEAN INSTRUMENTS 
 

1. Do you regularly refer to European case law when 
handing down judgements? Have you ever referred to the 
case law of other Member States when handing down 
judgements? 
 

So far the Supreme Court has in its immigration and asylum case law not referred to the case 
law of the Court of the European Union or to the case of other Member States. 

 
 
2. Can the national court autonomously interpret Article 
1(A) to (F) of the Geneva Convention of 28 July 1951, 
specifically when abstracting information from Council 
Directive 2004/83/EC (the so-called Qualification 
Directive)? Has a conflict ever arisen between the two 
standards (e.g. in terms of their criteria of attachment 
or exclusionary clauses)? What solution(s) did the 
national court adopt, if any? 
 

So far the Supreme Court has not resolved any disputes where a conflict between the 
standards provided for in the Geneva Convention and Directive 2004/83/EC has risen. 
 
In connection with these instruments one might only refer to Judgment of 9 November 2009 
in administrative case No. 3-3-1-61-09 where in connection with the application of Directive 
2004/83/EC the Supreme Court has found that the definition of the family member provided 
for in clause 7 (2) 1) of the Grant of International Protection to Aliens Act is not in conflict 
with Directive 2004/83/EC concerning refugees or persons otherwise in need of international 
protection and their families. Directive 2004/83/EC also proceeds from presumption that for 
application of the Direct the family must exist already in the country of origin and thereby 
marriage is also required. The Directive leaves it up to the Member State to decide whether to 
grant a cohabitee rights equal to those of a spouse. In connection with the appellants 
references to the applicability of the Geneva Convention of 28 July 1951 the Chamber noted 
in the same judgment that neither the Convention nor the Protocol relating to the status of 
refugees of 31 January 1967 provide for any grounds of granting a residence permit or 
constitute an international agreement for the purposes of clause 12 (1) 5) of the Aliens Act. 
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3. Some European Directives contain provisions which do 
not have to be transposed, including Articles 5(3), 8(1) 
and (3), and 17(3) of Council Directive 2004/83/EC (the 
so-called Qualification Directive), Articles 26 and 27 
of Council Directive 2005/85/EC of 1 December 2005 on 
minimum standards on procedures in Member States for 
granting and withdrawing refugee status (the so-called 
Procedure Directive) and Articles 4(2) and (3), and 7(1) 
and (2) of Council Directive 2003/86/EC of 
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22 September 2003 on the right to family reunification. 
Where these provisions have not been transposed, does 
the national court attach a level of importance to 
them anyway (soft law, minimal standards, etc.)? 
 

Provisions of directives whose transposition is not compulsory and that have not been 
transposed can in certain events be used as additional interpretation arguments. 
 
For instance, in Judgment of 13 December 2007 in administrative case No. 3-3-1-73-07 the 
Chamber has noted that although Directive 2003/86/EC is not applicable to the family 
members of citizens of the European Union, the provisions of the Directive (Art. 15(3) and 
Art. 17) are also relevant in the case of a spouse who is a citizen of Estonia when it comes to 
the assessment of the absence in the Aliens Act of such regulation that would allow for 
granting a residence permit in exceptional circumstances (e.g. in a situation where a person 
loses the ground for a residence permit due to becoming a widow(er) or due to a legal 
separation). 

 
 

---------------- 


