
 

 

Conseil du Contentieux des Etrangers de Belgique– Raad van Vreemdelingenbetwistingen van 
België 

Association of the Councils of State and the Supreme 
Administrative Jurisdictions of the European Union 

With scientific support of the Council of Alien Litigations 
of Belgium  

 

 

AAssyylluumm  aanndd  iimmmmiiggrraattiioonn  llaaww::  tthhee  
nnaattiioonnaall  jjuuddggee  bbeettwweeeenn  nnaattiioonnaall  aanndd  

eeuurrooppeeaann  ssttaannddaarrddss  

 

 

CYPRUS 

 

Brussels 

- 17 December 2010 – 



 
 

Seminar organised with the support of the European 
Commission 

Questionnaire 

 

 

1. EVIDENCE LAW IN COMPETENT NATIONAL COURTS WITH REGARD TO            
ACTIONS FILED BY FOREIGN NATIONALS 

 

A RULES OF EVIDENCE 

 

1. Are the rules of evidence in actions filed by foreign nationals laid down 
specifically in internal law? 

 

The rules of evidence are the same both for foreign nationals and for the 
nationals of the state in which the action is filed. The supreme constitutional court 
rules of 1962 set out the procedure to be followed when a recourse is filed. Rule 
18 makes applicable, mutatis mutandis, the Civil Procedure Rules, so far as 
circumstances permit or unless other provision has been made by the Supreme 
Constitutional court rules or unless the court or Judge otherwise directs. 

 

1.1 Do national law or case law rule out certain types of evidence? Where 
applicable, make a distinction between those actions relating to asylum 
and those relating to immigration. 

 

The rules of evidence applicable in proceedings, by way of recource under 
Article 146 of the Constitution, provide wider latitude to the Supreme court in 
receiving evidence material for the determination of the case. The judge in the 
exercise of his inquisitorial functions has wide discretion in the reception of 
evidence. No distinction is made between asylum and immigration recources. 

 

1.2  Do national law or case law allow certain presumptions ( e.g in asylum 
cases, in the event of past persecution or safe countries of origin)? Where 
applicable, make a distinction between those action relating to asylum and 
those relating to immigration. 
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The only presumption, in administrative cases, is the presumption of legality of 
the administrative act. This applies to all administrative acts and no distinction is 
made between asylum and immigration cases. 

 

B BURDEN OF PROOF 

 

2. What is the role of the parties in the administration of evidence in actions 
filed by foreign national? Where applicable, make a distinction between 
those actions relating to asylum and those relating to immigration. 

 

Both the applicant and the respondent will file written statements and they can 
produce the necessary documents. 

 

3. Can trial judge play a role in the administration of evidence in actions filed 
by foreign nationals? If so, on what terms ( e.g do trial judges have the 
authority to examine evidence in detail or do they give a more marginal 
assessment)? Where applicable make a distinction between those action 
relating to asylum and those relating to immigration? 

 

Although the Cyprus legal system is adversarial, the Supreme Court in the 
exercise of its revisional jurisdiction follows the inquisitorial system. Therefore it 
reviews the administrative actions independently of the participation of the 
litigants. The Court has the power and responsibility to regulate the production of 
evidence in accordance with the requirements of the due discharge of its duty 
under Article 146. 

 

Furthermore under Rule 11 of the Supreme Constitutional Rules 1962, the Court 
has power to summon any person to give evidence or produce documents for the 
purpose of enabling the court to come to a just decision in the case. 

 

C  WEIGHT OF EVIDENCE 
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4. How and on what terms do trial judges weight the various types of 
evidence submitted to them in asylum and immigration cases? Is any such 
weighting determined by national law or by case law? Where applicable, 
make a distinction between those actions relating to asylum and those 
relating to immigration. 

 

In administrative cases the evidence produced is mainly documentary.  The 
issues raised are primarily legal issues. The court deals with such evidence   
and the court will construe or interpret the documentary evidence. However in 
the event of a dispute as to facts, the burden of proof is based on the balance of 
probabilities as applied in civil cases.  

 

 

 

 

 

 

5. What powers of review does the supreme administrative court have in 
assessing the evidential weighting of documents? Where applicable, make 
a distinction between those actions relating to asylum and those relating to 
immigration.  

 

As stated above the court, when dealing with documentary evidence, will take the 
documents at its face value. If necessary it will construe or interpret it. The court 
will not go into the merits of the decision under review, nor will it substitute its 
decision for that of the administration. Its jurisdictional province is confined to the 
review of the legality of the administrative action.  

 

 

2. COMPETENCE OF THE NATIONAL COURT TO ACT OF ITS OWN MOTION IN A 
EUROPEAN CONTEXT 

 

1. Where the parties raise preliminary questions, can procedural restrictions 
be applied? For example, at what point in proceedings may the parties 
submit preliminary questions. Do these questions have to be submitted in 
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a specific written procedural document or can they be submitted at any 
time, including at the hearing? 

 

The parties, that is the respondent, can raise preliminary objection in his notice of 
opposition, but if he fails to do so he can raise the objections even at the stage of 
clarification. If it is a matter of public interest  i.e time limit for filling the recourse 
or lack of jurisdiction, the court can examine it, even if it has not been raised by 
the parties. 

 

2. Has the national court already ruled on the issue of direct applicability of 
Articles 18 and 47 of the charter of fundamental rights of the European 
Union? If so, is the national court which has jurisdiction to rule on disputes 
concerning actions filed by foreign nationals able or obliged to raise, of its 
own motion, arguments from these provisions. 

 

The Cypriot courts have not yet decided on the direct applicability of the above 
articles. 

 

 

3. THE NATIONAL COURT AND EUROPEAN INSTRUMENTS 

  

1. Do you regularly refer to European case law when handing down 
judgments? Have you ever referred to the case law of other Member 
States when handing down judgments? 

 

The judges often draw guidance from European cases and reference is made 
to cases of the ECJ. In the case of a European arrest warrant (Attorney 
General of the Republic v. Constantinou ( 2005)1 AAΔ 1356 ) reference was 
made to a judgment of the supreme court of Poland and Greece on the same 
topic. However in the exercise of administrative jurisdiction there is not yet 
made any reference to the case law of other member states. 

 

 

2. Can the national court autonomously interpret Article 1(A) to (F) of the 
Geneva Convention of 28 July 1951, specifically when abstracting 
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information from Council Directive 2004/83/EC (the so-called Qualification 
directive)? Has a conflict ever arisen between the two standards (e.g in 
terms of their criteria of attachment or exclusionary clauses)? What 
solution(s) did the national court adopt, if any? 

 

The courts can interpret the above articles of the Geneva Convention, which 
was ratified by Cyprus and was enacted into law in 1968, while also applying 
Directive 2004/83. No such conflict has arisen in cases before the courts. 

 

 

 

3. Some European directives contain provisions which do not have to be 
transposed, including Articles 5(3), 8(1) and (3), and 17(3) of council 
directive 2004/83/EC ( the so-called Qualification directive), Articles 26 
and 27 of council directive 2005/85/EC of 1 December 2005 on minimum 
standards on procedures in Member States for granting and withdrawing 
refugee status ( the so- called Procedure directive) and Articles 4(2) and 
(3), and 7(1) and (2) of council Directive 2003/86/EC of 22 September 2003 
on the right to family reunification. Where these provisions have not been 
transposed, does the national court attach a level of importance to them 
anyway (soft law, minimal standards, e.t.c)? 

 

Directive 2005/85 has been implemented into our legal system by law on 
refugees 6(I)/2000. The other directives have been transposed into our Aliens 
and Immigration law Cap 105. National courts also apply the provisions of all of 
the above mentioned directives when making a decision on the relevant 
matters. 

 

 

Moreover European law has supremacy over any national law. In 2006 our 
Constitution which was considered the supreme law was amended so that 
European law has supremacy even over our Constitution. 


