
 

  
Seminar co-funded by the «Justice » program of the European Union 

  
 
 

 

Seminar organized by the Supreme 
Administrative Court of Poland  

and ACA-Europe 
 
 

“Public order, national security and the rights 
of the third-country nationals in immigration 

and citizenship cases” 
 
 

Cracow 18 September 2017 
 
 

Answers to questionnaire: Slovenia 



Public order, national security and the rights of the third-country nationals in

immigration and citizenship cases

ACA seminar in Kraków (Cracow) 18–19 September 2017

I. Introduction.

1.1. This seminar will focus on striking a balance between the rights of third-country nationals

and the protection of national security and public order in immigration and citizenship cases.

The most common categories of the administrative acts that are relevant to this topic are visa

decisions, refusal of entry, entry bans, all types of decisions on granting a residence permit

(permanent or temporary), return decisions, and decisions relating to the acquisition and loss

of nationality.

1.2. The topic of this seminar does not cover the situation of refugees in cases where the

procedure for international protection has not been finally completed, although the returning

of unsuccessful asylum seekers is within the topic hereof. The situation of EU citizens and

their family members is also not covered by this seminar, since they are not considered to be

third-country nationals within the meaning of EU law. For these reasons when answering the

questions please do not include information relevant to asylum seekers or EU nationals or

their family members within the meaning of Directive 2004/38/EC of 29 April 2004 on the

right of citizens of the Union and their family members to move and reside freely within the

territory of the Member States.

1.3. Neither EU law nor the jurisprudence of the Court of Justice of the European Union

(CJEU) or the European Court of Human Rights (ECtHR) give us a clear definition of public

order and national security (external and internal security of the member states). It should also

be noted that not one single term but instead often a number of different terms are used in

relation to national security and public order. That alone may lead to a lack of consistency of

judicial practice in Member States and cause confusion in terminology. For example, in

Directive 2008/115/EC of 16 December 2008 on common standards and procedures in

Member States for the returning of illegally present third-country nationals (referred to as the

Returns Directive) in relation to an entry ban the term “a threat to public policy, public

security or national security” is used, in Art. 11(3) thereof. In relation to refraining from

granting a period for voluntary departure the term “a risk to public policy, public security or

national security” is used, in Art. 7(4), and in relation to an entry ban which is more than five

years in length the term “a serious threat to public policy, public security or national security”

is used, in Art. 11(2). In Directive 2003/109/EC of 25 November 2003 concerning the status

of third-country nationals who are long-term residents the term “a threat to public policy or
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public security” is used and excludes the acquiring and maintaining of long-term resident

status in a Member State, in Recital 8, Art. 6(1), Art. 9(7), Art. 17(1) and Art. 22(1)(3), and

“actual and sufficiently serious threat to public policy or public security” is found in Art. 12

(1). The term “a threat to public policy or public security or public health” is used by

Directive 2003/86/EC of 22 September 2003 on the right to family reunification and it is

permitted to withdraw a family member’s residence permit or to refuse to renew the said

permit (Recital 14, Art. 6 (2) of the Family Unification Directive). On the other hand, under

Art. 8 (2) of the ECHR the right to family life may be denied, inter alia on the grounds of

“national security, public safety or the economic well-being of the country, for the prevention

of disorder or crime, for the protection of health or morals, or for the protection of the rights

and freedoms of others”. The Visa Code (Regulation (EC) No 810/2009 of 13 July 2009

establishing a Community Code on Visas) allows the verification of entry conditions and risk

assessments in the light of risks to the security of the Member States (Art. 21(1)) or whether a

person constitutes a “threat to public policy, internal security or public health as defined in

Art. 2(19) of the Schengen Borders Code or to the international relations of any of the

Member States”, Art. 21(3d) and Art. 32(1a vi). One of the entry conditions for third-country

nationals under the Schengen Borders Code (Regulation (EU) 2016/399 of 9 March 2016 on a

Union Code on the rules governing the movement of persons across borders (the Schengen

Borders Code)) is to not be considered to be “a threat to public policy, internal security,

public health or the international relations of any of the Member States” (Art. 6(1e)). In

Decision No 1/80 of the EEC/Turkey Association Council of 19 September 1980 on the

Development of the Association “grounds of public policy, public security or public health”

were invoked in relation to employment and the free movement of workers of Turkish

nationality (Art. 14(1)).

1.4. Along with national security and public order, the term “public health” is often used.

Since the focus of the questionnaire is on public order and national security only, issues

related to the public health have not been included and there is no need to present them when

answering the questions.

1.5. There are consequences of establishing risks to public order and national security from

third-country nationals in both substantive and procedural immigration and citizenship laws in

Member States. Many of those derive directly from EU law. It is important to examine not

only whether there is a common understanding of these concepts but also their similarities and
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differences and how a judge in the administrative court can strike a balance between the rights

of third-country nationals and the protection of national security and public order in

immigration and citizenship cases.

II. Questions

A. General questions. National judicial and legal framework in the field of migration of

third-country nationals and in citizenship cases.

1. What is the national legal framework in the field of immigration of third-country nationals

in relation to national security and public order? Please provide in particular information on

the relevant legislation, the organisation of the courts responsible for immigration cases

(special tribunals, general administrative courts and others), the number of tiers of the court

system and also at the administrative level, if there is a prior administrative procedure. Please

give links to websites with the relevant national legislation, if available.

The judicial system of the Republic of Slovenia includes courts of general and specialised

jurisdiction. In administrative disputes first instance decisions (as a rule) come under the

jurisdiction of the Administrative court of the Republic of Slovenia as a specialised court.

Court of appelate jurisdiction in cases of administrative review is the Supreme Court of the

Republic of Slovenia. An administrative dispute is a two - level procedure. The

Administrative Court is therefore the first instance, whereas the Supreme Court is the second

instance court. The Administrative Review Department of the Supreme Court decides decides

in specialised panels (3 judges).

The Constitutional Court in Slovenia is the highest body of judicial authority for the

protection of constitutionality, legality, human rights and basic freedoms. Among other issues

it decides on constitutional complaints, which can be filed by anyone, who believes that his

human rights and basic freedoms have been violated by a particular act of a state body, local

community or statutory authority. It also decides on conformity of the laws with the

Constitution and on conformity of the general acts issued for the exercise of public authority

with the Constitution, the laws and non - statutory regulations.



4

The Administrative Court of the Republic of Slovenia has jurisdiction to decide in an

administrative dispute in accordance with the methods and procedures set out in the

Administrative Dispute Act.

In an administrative dispute, the judicial protection of rights and benefits of individuals and

organisations is ensured in respect of the decisions and actions of State bodies, local

community bodies and holders of public authorisations in accordance with the Act. In an

administrative dispute the Court:

- rules on the legality of final administrative acts that interfere with the legal position of the

plaintiff;

- adjudicates on the legality of individual acts and actions that interfere with the human rights

and fundamental freedoms of an individual, unless a different form of due process has been

guaranteed and

- rules on the legality of acts adopted by State bodies, local community bodies and holders of

public authorisations issued in the form of a regulation, where they regulate individual

relationships.

In an administrative dispute, the Administrative Court of the Republic of Slovenia decides in

the first instance. However, the Supreme Court of the Republic of Slovenia decides on a

complaint against or the revision of a decision of first instance in an administrative dispute.

Specifics of the judicial proceedings in immigration cases are regulated in the Aliens Act

(ZTuj-2) and Citizenship of the Republic of Slovenia Act (ZDRS). Subsidiary use of rules

(jurisdiction, procedure) of the Administrative Dispute Act (ZUS-1) is prescribed. It must also

be taken into account that the ADS prescribes subsidiary use of rules of the Civil Procedure

Act (ZPP) in an administrative dispute.

Nevertheless, before going to court, it is necessary for a claimant to file a complaint against

the administrative act. The administrative body of second instance decides on the complaint

against administrative act, issued by administrative body of first instance. If it is stipulated by

law that a complaint against the decision taken by an administrative body at first instance is

excluded (single instance procedure), a party may appeal against the administrative act to the

Administrative Court directly.
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2. What is the national legal framework in the field of citizenship cases in relation to national

security and public order? Please provide in particular information on the relevant legislation,

the organization of the courts responsible for citizenship cases (special tribunals, general

administrative courts and others), the number of tiers of the court system and also at the

administrative level, if there is a prior administrative procedure. Please give links to websites

with the relevant national legislation, if available.

Legal framework in the field of immigration is regulated in the Aliens Act. The act regulates

the conditions and ways of entering, residing in and departing from the Republic of Slovenia

for aliens (entry in and departure from Slovenia, visas, residence of aliens, revocation of

residence, voluntary departure and deportation, etc.). The act incorporates the provisions of

the directives and regulations of the European Union that deal with these issues and is in the

line with the relevant international conventions.

According to Aliens Act and “Instructions on the reasons for refusing entry into the Republic

of Slovenia to a non-EU national in Slovenia” entry into Slovenia can be denied due to the

third-country national being a danger to public order or internal security (see responses to

questions B.8. and B.9.)

The decision of consular representation of the Republic of Slovenia on rejecting the visa

application does not need to state reasons for the rejection and there is no possibility of

administrative or judicial control of such a decision.

The application procedure for residence permits varies depending on the purpose of the

application and whether or not it is an initial application or an application for extension.

In general, the national legislation of the Republic of Slovenia concerning migration and the

regulation of legal statuses of foreigners is comprehensive and in accordance with the

relevant EU legislation.

For further details see:

http://www.mzz.gov.si/en/travel_and_visa_information/visa_information/legislation/
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Relevant domestic law:

The Aliens Act regulates grounds (defined in in the Schengen Borders Code) for refusal of

entry of a third - country national if an entry into the state may constitute a threat to public

order, the internal security of the Republic of Slovenia, or to public health (art. 10).

Art. 50.

Stay may be denied if the residence of a victim of the trafficking of human beings or a victim

of illegal employment in the Republic of Slovenia poses a threat to the public order, security

or international relations of the Republic of Slovenia or if it is suspected that his residence in

the country will be connected with the commission of terrorist or other violent actions, illegal

intelligence activities, the possession of illicit drugs or the commission of other criminal acts,

or if the alien comes from a region where infectious diseases with epidemic potential are

prevalent and listed in the international health rules of the World Health Organization or

from regions where there exist infectious diseases which could pose a threat to the health of

people and which require the prescribed measures to be adopted pursuant to the Act

governing infectious diseases.

3. Art. 51

Residence permit on other well-founded grounds and for the interests of the Republic of

Slovenia

A temporary residence permit may be issued provided that the conditions referred to in this

paragraph have been fulfilled and if there are no grounds for suspicion that the alien might

pose a threat to the public order and safety or international relations of the Republic of

Slovenia, or if there is no suspicion that the alien's residence in the country might be

associated with the commission of terrorist or other violent acts, illegal intelligence activities,

drug trafficking or the commission of other criminal acts.

Art. 55

Refusal to issue a residence permit

An alien shall not be granted a residence permit in the Republic of Slovenia in the following

circumstances - if there is a suspicion that the alien might pose a threat to the public order
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and safety or the international relations of the Republic of Slovenia, or if there is a suspicion

that the residence of the alien in the country will be associated with the commission of

terrorist or other violent acts, illegal intelligence activities, drug trafficking or the

commission of other criminal acts;

- if there are reasons to assume that the alien will not abide by the legal order of the Republic

of Slovenia;

- if during the procedure of issuing a first temporary residence permit it is determined that the

alien was refused a visa in the course of the last six months prior to the filing of an
application for the issuing of a permit due to a threat to public order, security or international
relations of the Republic of Slovenia or if it is suspected that his residence in the country will
be associated with the commission of terrorist or other violent actions, illegal intelligence
activities, drug trafficking or the commission of other criminal offences.

Art. 61

Termination of residence
Residence may be revoked with respect to an alien who possesses a permanent residence
permit in
the Republic of Slovenia in the following circumstances:
– if he was convicted in a court of law of a criminal offence and given an unconditional
prison sentence of more than three years;
– if he has posed a threat to the country, its public security and order.

3. Please give the number of immigration and citizenship cases brought before the courts in

2016 (1 January to 31 December 2016) involving third-country nationals (please exclude

cases concerning EU nationals and refugees). Please provide separately information on the

number of cases brought before the court of last resort (the Supreme Administrative Court)

and before the lower courts. If possible, please provide information on the percentage of cases

in which grounds related to national security and public order were decisive. Are cases in

which issues related to national security and to public order have to be considered registered

with the court separately and are they given priority when listed for hearing?

104 lawsuits involving immigration and citizenship of third-country nationals (excluding

cases concerning EU nationals and refugees) were filled in 2016 before the Administrative

Court of the Republic of Slovenia. 100 out of 104 cases involved the question of the residence

in the Republic of Slovenia, 3 out of 104 cases involved the question of citizenship and 1 out
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of 104 cases involved the question of issuing a visa. However, the decision in 20 out of 104

cases (19,23%) related to refusal grounds due to “national security” and “public order.”

According to Slovenian alien legislation cases related to national security and public order
are not given any priority when listed for hearing.

4. Briefly describe the judicial procedure in immigration cases in your country. Please address

in your answer, inter alia, the following questions:

a. Are there any differences in the judicial procedure between immigration cases

and other administrative cases?

There are no differences in the judicial procedure between immigration (citizenship)

cases and other administrative cases.

b. Do the elements of national security and public order make procedures in

immigration cases involving the issue of national security and public order

different from the procedures in immigration cases in which an issue related to

national security and public order does not exist?

The elements of national security and public order do not make procedures in

immigration cases different from other (immigration) cases (see also the responses to

questions 19. to 28.).

c. What is the power of the judge of a first instance administrative court, in

particular is he/she limited to control legality (conformity with law) of the

challenged administrative decision or is the role of the judge broader and the

judge has the power not only to quash an administrative decision but also to

change it (judgement on the merits) and is it a judicial review ex nunc or ex

tunc?
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The administrative court ensures judicial protection of rights and legal interest of

individuals, legal and other persons if they hold rights and responsibilities against

decisions brought by administrative or other state bodies authorized by law. This

procedure is followed when the court decides:

- on legality of the final individual decision that is enacted by state bodies, self-

government bodies or other bodies holding a public authorization;

- on legality of individual decisions and actions violating constitutional rights of an

individual if there is no other legal remedy;

- on legality of regulations enacted by state bodies, self-government bodies or other

bodies holding a public authorization so far as they regulate individual relations.

An administrative dispute is permitted if the claimant is claiming that his rights or

legal benefits have been affected by an administrative act or because the

administrative act was not issued and served on him within the prescribed period.

Pursuant to Article 63 of ADA-1 the court shall, with a ruling, reject a lawsuit as

unsubstantiated if it establishes that the procedure prior to the issuing of the contested

administrative acts was correct, and that decisions were correct and based in law.

If the court grants the lawsuit, removes the contested administrative acts with a ruling

(judicial review ex tunc)

- if it was not issued by a competent body;

- if it concludes that is unable to resolve the dispute because the evidence was

assessed incorrectly, because the established facts were contrary to the data from the

file, etc.;

- if it concludes that procedural rules were not followed;

or

- if it concludes that a law or a regulation based on a law was not applied or was

applied incorrectly (Article 64 of ADA -1).

The court may also remove the administrative act and decide on the matter with a

ruling (in merit decision; ex nunc) if this is permitted by the nature of the matter and

if the data on the procedure provide reliable foundation for it or if only the main facts

of the case were established at the main hearing. In accordance with this paragraph



10

the court may also decide when the competent body does not issue a new

administrative act within thirty days of the removal of the administrative act (Article

65 of ADA-1).

Main trial hearing in the judicial review of administrative acts is governed by the

same principles as main trial hearing in civil procedure, since Civil Procedure Act

applies by analogy for the procedural issues not regulated by ADA-1 (Paragraph 1 of

Article 22 of ADA-1). Fundamental principles thus derive from national legislation,

which is in compliance with the European legal standards.

According to article 59 of ADA-1 the court may adjudicate without a main hearing

(trial at a session) if the actual situation that was the basis for the issuing of an

administrative act between the claimant and defendant is not contentious.

d. What is the power of the court of the last resort? Please indicate which court

that is (the Supreme Administrative Court, the Supreme Court or the Council of

State or another court).

The Supreme Court of the Republic of Slovenia is the highest court in the state. It

functions primarily as the court of cassation. After the Law on Administrative Courts

has been passed, the Supreme Court has become the court of the second instance in

most cases of administrative review.

The Supreme Court decides on appeals and revisions in a panel consisting of three

judges. A single judge of the Supreme Court decides in case the proceedings are to be

terminated for procedural reasons or if an appeal is to be dismissed in case the

procedural prerequisites are not fulfilled (the appeal was filed too late; the party is not

represented by an attorney, etc.). The cases are adjudicated in camera. The law allows

the Supreme Court to conduct oral hearing only as an exception in proceedings with

an appeal (article 80 of ADA-1).

In an appeal procedure, in which the decision on the merits (judgment) or a

procedural decision of the administrative court is not final, points of facts can be
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challenged. An appeal against the decision on the merits (judgment) issued by the

administrative court is allowed only if the court has ascertained facts differently than

the administration unit and has upon these new facts changed the administrative act;

and if administrative court decided on an plaintiffs lawsuit in which he claimed that

his constitutional rights were infringed.

A ruling may be contested due to:

- an essential violation of the provisions on administrative dispute procedure;

- an erroneous application of substantive law or erroneous assessment of the

correctness of issuing procedure of the administrative act or

- to incorrectly or incompletely established facts (article 75 of ADA-1).

Pursuant to article 83 of ADA-1 the parties may file a request for revision against a

final ruling issued at the first instance within 30 days from the service of the copy of

the ruling. The revision is allowed :

- if the value of the contested part of the final administrative act or final ruling, when

the court took substantive decision, in the matters where the right or obligation of a

party is expressed in monetary value, exceeds EUR 20.000;

- if the substance of the matter concerns the decision on a relevant legal issue or

- if the ruling of the court of first instance deviates from the case law of the Supreme

Court with regard to the legal issue that is essential for the decision, or if there is no

uniform position concerning this legal issue in the case law of the court of first

instance and the Supreme Court has not yet adjudicated on the matter.

Pursuant to article 85 of ADA-1 a request for revision may be lodged due to an

essential violation of the provision on administrative dispute procedures or due to an

erroneous application of substantive law. A request for revision cannot be lodged due

to incorrectly or incompletely established facts.

Pursuant to article 86 of ADA-1 the Supreme Court shall test the contested ruling only

in the part in which it is contested by a revision and within the limits of the reasons

stated therein, paying ex officio special attention to the application of the substantive

law.
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Pursuant to article 91 of ADA-1 the Supreme Court decides on the revision without a

hearing. It rejects the revision as unfounded if it establishes that the reasons, on the

basis of which it was filed, are not given, nor the reasons to which it must be attentive

ex officio. If the Supreme Court establishes an essential violation of provisions of

administrative dispute procedure, which permits the revision, and it did not eliminate

such violations in its procedure, it shall wholly or partially annul the ruling of the

court of first instance and return the case to the same or another panel of the court of

first instance or another competent court for retrial.

If in the procedure before the court of first instance, point 3 of the second paragraph

of Article 339 of the Civil Procedure Act was violated, the Supreme Court annuls the

issued decisions and rejects the lawsuit by a resolution, except if it was decided on the

claim that is already being litigated (article 93 of ADA-1). If the court establishes that

substantive law was applied incorrectly, it grants the request for the protection of

legality and change the contested decision. If the Supreme Court establishes that due

to the erroneous application of substantive law the facts were established incompletely

and that therefore no conditions exist for the changing of the contested ruling, it

grants the revision with a resolution and wholly or partially annul the ruling of the

Court and return the case for retrial (article 94 of ADA-1).

All the decisions of the Supreme Court are anonymised and accessible to all the courts

and to the professional public through a computer network.

e. Can a party in every immigration case apply for his/her appeal to be heard by

the Supreme Administrative Court or is in some situations that right excluded or

restricted (e.g. is leave required)?

In Slovenian legislation there are no situations when the right to appeal would be

excluded or restricted. However in a revision procedure the Supreme Court allows the

revision only if the monetary right or obligation of the party is higher than 20.000,00

EURO; an important legal issue is raised by the party; the decision of the
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administrative court has severe consequences for the party (see response to question

4. d.).

5. Briefly describe judicial procedure in citizenship cases in your country. Please address in

your answer, inter alia, the following questions:

Slovenia regulated citizenship issues through the Citizenship of the Republic of Slovenia Act

adopted within the scope of the legislation relating to Slovenia’s gaining of independence.

The administrative unit is competent for the conduct of the procedure for the acquisition of

Slovenian citizenship. The ministry responsible for internal affairs is the audit authority in

these procedures.

The application form for obtaining the citizenship has to be submitted to the Administrative

Unit. The judicial control is the same as in immigration cases.

Pursuant to article 10 of the Citizenship Act (acquisition of Citizenship by Naturalisation) one

of the conditions which must be fulfilled is that the person's naturalisation poses no threat to

the public order, security or defence of the State.

A Slovenian citizen cannot lose citizenship by mere operation of law. There are five ways to

lose one’s Slovenian citizenship: release, renunciation, deprivation and loss of citizenship

through international agreements, with the latter only being applied to cases involving

changes to state borders (article 17). Deprivation of citizenship is the only type of citizenship

loss that the state may initiate.

Pursuant to Art. 26 of the Citizenship Act a citizen of the Republic of Slovenia, actually

residing in a foreign country and in possession of a foreign citizenship, may be deprived of the

citizenship of the Republic of Slovenia if it is ascertained that his activities are contrary to the

international and other interests of the Republic of Slovenia: 1) if the citizen is a member of a

foreign intelligence service and as such jeopardises the interests of the Republic of Slovenia

or if he harms such interests by serving under any government authority or organisation of a

foreign State; or 2) if he is a persistent perpetrator of criminal offences prosecuted ex officio

and of offences against public order.
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a. Are there any differences in the judicial procedure between citizenship cases and

other administrative cases?

As stated above, there are no differences in the judicial procedure between immigration

(citizenship) cases and other administrative cases.

b. Do the elements of national security and public order make the procedure in

citizenship cases involving the issue of national security and public order different

from the procedure in citizenship and immigration cases in which an issue related to

national security and public order does not exist?

As stated above (see response to question 4b).

c. What is the power of the judge of a first instance administrative court, in particular

is he/she limited to control legality or is the role of the judge broader and then judge

has the power not only to quash an administrative decision but also to change (reform)

it (judgement on the merits) and is it a judicial review ex nunc or ex tunc?

See response to question 4.c.

d. What is the power of a judge of the last resort court? Please indicate which court

that is (the Supreme Administrative Court, the Supreme Court or the Council of State,

or another court).

See response to question 4. d.

e. Can a party in every citizenship case apply for his/her appeal to be heard by the

Supreme Administrative Court or is in some situations that right excluded or restricted

(e.g. is leave required)?

See response to question 4. e.

B. Substantive issues. The notion of public order and national security.
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In the light of preparing the answers to the questions under Section B we have analysed final

court judgments that have been published on the internet database of Slovenian case law.

Please be informed that this paper only reflects the circumstances of cases that were tried

before the Administrative Court of the Republic of Slovenia and the Supreme Court of the

Republic of Slovenia and that not all cases are brought before the court. It should be noted

that the court examines the legality and lawfulness of each individual administrative act with

regard to specific and unique circumstances of each case. Therefore the circumstances listed

below are only of indicative nature that fulfil the legal standard at the time of writing. The

case law in this field still evolves. Please also note that the term “alien” is used for third-

country nationals.

6. Does the national law in your country define such terms such as “public order”,

“national security” or other terms that play a similar role in immigration and

citizenship cases and aim to protect those values? Please quote definitions of such terms

if possible. If those terms have been defined in case law only, please explain how they are

understood in jurisprudence.

Terms such as “public order” and “national security” are not defined in the Aliens Act.

However, the definition of “public order and peace” is included in Art. 2, first point of the

Protection of Public Order Act (ZJRM-1) as a “state, in which an unimpeded enforcement of

rights and duties according to Constitution and laws is assured.” The subordinate law in the

form of instructions of the Ministry of Interior defines, when public order and national

security are threatened, however, it does not include exact definitions of there terms.

The Instruction on refusing entry into the Republic of Slovenia to an EU national and a family

member of an EU national applies also to family members of Slovenian nationals, who are

third-country national. Under Art. 5(2) a threat to public order, security and international

relations of the Republic of Slovenia exists, if on the basis of personal conduct of the family

member a genuine, current, and serious threat exist, that he will threaten public order or that

his residence will be connected with the commission of terrorist or other violent acts, illegal

intelligence, drugs-related criminal acts or other criminal acts. Previous criminal convictions

or order due to minor offences by itself do not represent a reason to refuse entry, but they can

be taken into consideration together with the personal conduct of a family member.
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Under the Instruction on the reasons for refusing entry into the Republic of Slovenia to a non-

EU national, however, it can be easier established that a person is a threat to public order

and national security. The entry can be refused if a reason exists to suspect, that a non-EU

national’s residence in the Republic of Slovenia will be connected with the commission of

terrorist or other violent acts, illegal intelligence, drugs-related criminal acts or other

criminal acts, or threatening of public order. One of these criteria is fulfilled, if 1) he is a

national of a third country, where the terrorist activities or violent acts are more common and

the intention of his entrance in the Republic of Slovenia can not be definitely established; 2)

he was in the Republic of Slovenia convicted for committing criminal offences, for which the

Criminal Code prescribes a prison sentence for at least one year; 3) he was in the last two

years accused of committing a criminal offence, which is officially prosecuted in Slovenia; or

4) he was at least twice in the last two years in the Republic of Slovenia charged for

committing minor offences against public order, especially according to provisions about

national borders, foreigners and illegal drugs.

7. Has the meaning of the terms “public order” and “national security” evolved in case

law in recent years? In particular, are both terms given wider comprehension in

comparison to their scope in the past, and does a broader meaning result in them

covering current situations that were unlikely to have constituted a risk to public order

and national security in the past? Is this evolution a result of the jurisprudence of the

ECtHR or the CJEU?

The meaning of the terms “public order” and “national security” has not evolved much in

case law in recent years. For example, administrative units and courts have always been

relatively strict when deciding in cases about grant of residence permits. The reason for this

lies in the sixth point Art. 55(1) Aliens Act, under which an alien shall not be granted a

residence permit in the Republic of Slovenia if there are reasons to assume that he will not

abide by the legal order of the Republic of Slovenia.

8. Does risk to public order and national security constitute grounds in your national

law for refusing to allow a third-country national:

a. to enter the territory of your state; Yes, Art. 10(1) Aliens Act states that the entry

can be refused due to reasons listed in Schengen Borders Code, where this ground for
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refusal is listed under Art. 5(1)(e). Furthermore, when a person is marked in the

Schengen Information System (SIS II) as a person, for whom one of the Schengen

states issued an entry ban, that suffices for refusing to enter that person the territory

the Republic of Slovenia (judgment of the Administrative Court I U 267/2013 of 12. 3.

2014).

According to Art. 127(4) Aliens Act, third indent, a family member of Slovenian or EU

national shall be refused entry if his residence in the Republic of Slovenia would

represent a serious and actual threat to public order, security or the international

relations of the Republic of Slovenia, or if there is a suspicion that his residence in the

country will be associated with terrorist or other violent acts, illegal intelligence

activities, drug trafficking or with the commission of any other criminal acts.

b. to stay for 90 days in any 180-day period (short stay); Yes, Art. 21(3)(d) and

32(1)(a)(vi) of the Regulation (EC) No. 810/2009 (Visa Code).

c. to be granted resident permits (temporary or permanent); Yes. According to Art.

26(1) Aliens Act, sixth indent, an alien shall not be issued with a long-stay visa, if

well-founded grounds exist that he might pose a threat to the public order and safety

or the international relations of the Republic of Slovenia, or if there is a suspicion that

his residence in the country is related to the commission of terrorist or other violent

acts, illegal intelligence, drug trafficking or the commission of other criminal acts.

According to the seventh indent of the same article a long-stay visa is not issued if

there are reasons to assume that the alien will not abide by the law and order of the

Republic of Slovenia.

Under Art. 55(1) Aliens Act, fifth indent, a residence permit shall not be granted if

there is a suspicion that the alien might pose a threat to the public order and safety or

the international relations of the Republic of Slovenia, or if there is a suspicion that

the residence of the alien in the country will be associated with the commission of

terrorist or other violent acts, illegal intelligence activities, drug trafficking or the

commission of other criminal acts. The sixth indent of this article includes a less strict

requirement for rejection: it suffices that there are reasons to assume that the alien

will not abide by the legal order of the Republic of Slovenia.
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Under Art. 128(1) Aliens Act, seventh indent, a temporary residence permit shall not

be issued to a family member who is not an EU citizen, if his residence in the Republic

of Slovenia would represent a serious and actual threat to public order, security or the

international relations of the Republic of Slovenia, or if there is a suspicion that his

residence in the country will be associated with terrorist or other violent acts, illegal

intelligence activities, drug trafficking or with the commission of any other criminal

acts. Under Art. 130(1) Aliens Act, a permanent residence permit may be issued to a

family member who is not an EU citizen if he has resided in the Republic of Slovenia

continuously for five years on the basis of a temporary residence permit, a receipt

stating that an application was submitted for the issuance or extension of a temporary

residence permit or his valid identity card or a valid passport, if there are no

reasonable grounds to believe that his residence in the Republic of Slovenia would

present a serious and actual threat to public order and safety or the international

relations of the Republic of Slovenia, or if there are no grounds to believe that his

residence in the country will be associated with terrorist or other violent acts, illegal

intelligence activities, trafficking in drugs, or with the commission of any other

criminal acts.

d. to acquire nationality? Yes, Art. 10(1) Citizenship Act, eight point, states that the

acceptance of a person applying for citizenship shall not represent threat to public

order, security or defence of the state. Furthermore, the Decree on criteria and

circumstances establishing conditions for acquiring the citizenship of the Republic of

Slovenia through naturalisation states exactly in which cases this criterion is fulfilled:

a threat to public order exists, if the applicant was at least twice fined for more than

400 EUR for minor offence according to Aliens Act or the Protection of Public Order

Act, if he was in Republic of Slovenia convicted or fined for minor offence according

to Firearms Act, Explosive Substances and Pyrotechnic Products Act or Production of

and Trade in Illicit Drugs Act, or the imposition on the applicant of a secondary

sentence of expulsion from the country. A threat to security of the state exists, when an

applicant participated in internationally organised activities in the Republic of

Slovenia or outside of it, with which the security and the existence of the state is

endangered.
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If the answer to one of the above sub-questions is “yes”, please describe whether public

order or national security grounds may be applied in every case or in some categories of

cases only. In particular, are there any exceptions if the third-country national is

married to a national or there are strong family life concerns (Art. 7 of the Charter of

Fundamental Rights of the European Union, Art. 8 of the ECHR) or prohibition of

torture and inhuman or degrading treatment or punishment is at stake (Art. 4 of the

Charter, Art. 3 of the ECHR)?

Please note that each alien status is considered individually taking into account all unique
and specific circumstances of the case.

a and b) According to Art. 5(4)(c) Schengen Borders Code, for intended stays on the territory

of the Member States of a duration of no more than 90 days in any 180-day period, third-

country nationals who do not fulfil one or more of the conditions laid down in par. 1 may be

authorised by a Member State to enter its territory on humanitarian grounds, on grounds of

national interest or because of international obligations. This Regulation, according to the

introductory statement 20, respects fundamental rights and observes the principles recognised

in particular by the Charter of Fundamental Rights of the European Union. It should be

applied in accordance with the Member States’ obligations as regards international

protection and non-refoulement. These are relevant exceptions for granting entrance even to

those persons, who may represent a danger to public order or national security, but only after

passing proportionality test.

In the case I U 267/2013 of 12. 3. 2014 the court emphasised that the family concerns should

be taken into account when deciding on refusing the entry to Slovenian territory. However,

the claimant should made these objections in the proceedings at the first instance, not only in

the appeal proceedings.

c) Under Art. 55(5) Aliens Act, in the procedure for the granting or renewal of a temporary

residence permit for a family member the competent authority must, provided that there are

reasons for non-renewal, take into account the nature and closeness of the family relationship,

the duration of the person's residence in the Republic of Slovenia and the existence of family,
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cultural and social ties with the country of origin. This provision applies as more favourable

(Art. 117(1) Aliens Act) also to family members of Slovenian citizens.

In the case I U 1412/2013 of 15. 4. 2014, the Administrative Court stated, that when deciding

on the issuance of resident permit to family member, besides Art. 128 Aliens Act, also Art. 8

ECHR in the connection with Art. 8 and 53(3) Slovenian Constitution should be taken into

account. Although the right to private and family life is not absolute, it should be taken into

consideration in the case when it is established that one or some of the conditions for issuing

residence permit to a family member are not fulfilled. In the opposite case the material law is

wrongly used and the explanation of an administrative unit is so poor, that it cannot be tested

by the court. In the case I U 326/2015 of 29. 6. 2016 the Administrative Court decided, that

due to the fact, that the claimant was committing crimes in relation to drugs, illegal

substances in sport and other crimes against property, even during application procedure, his

application for residence permit was rightfully rejected, although he had two children, age 7

and 9, and was since 2004 married with a Slovenian national. The bonds between the

claimant and his family were considered not to be tight, since he was continuously absent due

to imprisonment. The court also took into account the rights of other Slovenian nationals to

live in a secure and crime-free county. In the case I U 91/2016 of 15. 6. 2016 the reason not to

issue a residence permit was that the claimant was finally convicted for organising illegal

migrations of workers from Balcan countries. The intervention in the claimant's family life (he

was married with a Slovenian national, but they had no children) was of minor importance,

since the wife declared that she is prepared to live with his husband in Kosovo.

d) Public order or national security grounds may be applied in every case of naturalisation.

9. Does risk to public order and national security constitute grounds in your national

law for decisions resulting in:

a. the removal of a third-country national from the territory of the country (a

return decision); A return decision is issued to all foreigners who are residing

illegally in the Republic of Slovenia, in case that 1) there are no humanitarian

reasons, 2) the alien do not apply for international protection and 3) there are no

strong family concerns.
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b. the issuing of a return decision without providing an appropriate period for

voluntary departure; Yes, Art. 67(5) Aliens Act.

c. the withdrawal of residence permits (temporary and permanent); Yes. Art.

56(1) Aliens Act, first indent, states that temporary residence permit shall be annulled

by the competent authority that issued it or by the competent authority in the area of

which the alien resides if it has been determined subsequently that the alien no longer

fulfills the conditions for the granting of a residence permit or if there are other

reasons for the refusal of the permit. According to Art. 61(1) a permanent residence

may be revoked if the alien was finally sentenced to prison of more than three years or

if he poses a threat to the country, its public security and public order.

Under Art. 61(2) Aliens Act, a residence with respect to an alien who is legally

residing in the Republic of Slovenia, excluding an alien who possesses a permanent

residence permit, may be terminated, if: 1) he is residing in Slovenia in contravention

of the purpose for which the permit was issued; 2) he refuses to comply with the

decisions issued by state bodies; 3) he was convicted in a court of law of a criminal

offence and given an unconditional prison sentence of more than three years.

d. the loss of nationality that had been acquired? According to Art. 26 Citizenship

Act a citizen of the Republic of Slovenia, actually residing in a foreign country and in

possession of a foreign citizenship, may be deprived of the citizenship of the Republic

of Slovenia if it is ascertained that his activities are contrary to the international and

other interests of the Republic of Slovenia: 1) if the citizen is a member of a foreign

intelligence service and as such jeopardises the interests of the Republic of Slovenia

or if he harms such interests by serving under any government authority or

organisation of a foreign State; or 2) if he is a persistent perpetrator of criminal

offences prosecuted ex officio and of offences against public order.

If the answer to one of the sub questions is “yes”, please describe whether public order

or national security grounds may be applied in every case or in some categories of cases

only. In particular, address whether there are any exceptions if the third-country

national is married to a national or there are strong family life concerns (Art. 7 of the

Charter of Fundamental Rights of the European Union, Art. 8 of the ECHR) or
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prohibition of torture and inhuman or degrading treatment or punishment is at stake

(Art. 4 of the Charter, Art. 3 of the ECHR).

a) Art. 72 Aliens Act describes the principle of non-refoulement referred to in this Act and

customary international law as an obligation of the Republic of Slovenia not to deport an

alien to a country in which his life or freedom would be threatened on the basis of race,

religion, nationality, membership of a special social group or political conviction, or to a

country in which the alien would be exposed to torture or other cruel, inhumane and

humiliating treatment or punishment. In this case according to Art. 73 the alien is granted a

permission to stay, until such circumstances exist, and cannot be removed from the territory of

the Republic of Slovenia. Moreover, according to Art. 66(3) Aliens Act, first indent, an entry

ban imposed by a return decision, a decision refusing a residence permit, a decision on the

annulment of a residence permit, and a decision on the termination of residence may be

cancelled or suspended by the police ex officio or at the request of the alien in the case of

death or illness of a family member of the alien.

In the court praxis has also been established that when deciding about the return of the alien

in the state of origin, the right to family life should always be taken into consideration. In the

cases X 487/2012 of 9. 7. 2013 and X Ips 413/2012 of 26. 2. 2014 the Supreme Court stated

that the right to family life is the constitutional right, which cannot be fully excluded by law.

Therefore it is necessary to make a comprehensive assessment of this right in relation to the

right of the state to exercise measures for lawful and controlled migrations and the

prevention of illegal migrations and therefore to secure public order and national security. It

has to be assessed with the proportionality test, whether with the measure of the state (the

return decision) the right to family life has been impaired excessively. In the case I U

438/2014 of 19. 3. 2014 the Administrative Court set the decision of a police station aside

since the tightness of the connection between the claimant and his wife was not assessed and

a proportionality test has not been made. However, in the case X Ips 6/2014 of 17. 4. 2014 the

Supreme Court concluded that the claimant's statement about supporting his two children,

without quoting facts and circumstances, which would indicate an outstanding efficiency of

family life, can not prevail over the right of the state to control migrations and therefore

secure public order and national security.
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c) Art. 55(5) Aliens Act applies also when deciding on withdrawal of temporary residence

permit. Therefore the competent authority must, provided that there are reasons for non-

renewal, take into account the nature and closeness of the family relationship, the duration of

the person's residence in the Republic of Slovenia and the existence of family, cultural and

social ties with the country of origin.

10. Please give examples from your court’s practice in often repeated situations that

have fallen within the scope of the terms “public order” and “national security” in:

a. immigration cases;

a.a Cases on granting a residence permit

Only in a few cases, when deciding if a residence permit should be granted, courts established

that an alien represented a threat to public order or national security: for example in the

Administrative court decisions I U 2033/2013 of 18. 2. 2015 (the reason was the conviction

for usury in the country of origin); III U 158/2014 of 10. 10. 2014 (the reason was that the

claimant was sentenced to 2 years imprisonment and the judgment of the criminal court was

final) and in the Supreme court decision I Up 123/2016 of 18. 5. 2016 (threat for the public

order has been established because the claimant resided illegally in Slovenia, entered

Slovenia without permission, committed several minor offences in traffic and was not abiding

the orders of policemen).

In the majority of cases administrative units and subsequently the courts found there were

enough reasons to assume that an alien will not abide by the legal order of the Republic of

Slovenia. The cases prevail, in which an alien was supposed to establish a company in

Slovenia, but the company did not pay taxes or he was completely unaware of what kind of

business his alleged company was doing. Examples of cases before Administrative Court are:

Case IV U 85/2015 of 2. 2. 2016: the claimant was an 80 % owner of the company

which employed him. He paid all outstanding taxes and social contribution of the

company one day before he asked for renewal of his residence permit. The court

concluded that he did so only to achieve a residence permit. That did not suffice to

assume that he will abide by the legal order of Slovenia. The court also considered the

fact that the director of a claimant's company was convicted for engagement in the

prohibited transit of aliens and the claimant was also mentioned in the judgment.
<0}
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Case IV U 194/2015 of 12. 5. 2016: the claimant should work on a position of a

representative (procurator) of the company. The court established that he should know

at least the basic responsibilities of a company in the field of its establishment and

activities. Also facts that the company did not conduct registered activities nor

possessed business premises, as well as that the claimant was completely unaware

where the work was supposed to be conducted, was enough to assume that he will not

abide by the legal order of the Republic of Slovenia.

Case III U 280/2013 of 18. 4. 2014: the claimant as the sole owner and director of a

company did not pay taxes and social contribution connected with his work at the

company.

Case I U 1732/2013 of 2. 7. 2014; the claimant as the settlor and the director of a

company did not know what the core business of his company was.

Case I U 1212/2013 of 11. 12. 2013: the claimant, also the owner of the company

who wanted to employ him, did not know, when his company was established, or what

his contributions in the company were.

Case III U 190/2014 of 4. 12. 2014: in this case the court emphasised, that the mere

fact that an alien did not paid all his outstanding tax responsibilities does not suffice

to deny residence permit. However, this is the case when taxes have not been paid at

all in a few years period.

Case III U 73/2013 of 10. 9. 2013: unpaid taxes and contributions by itself are

enough to assume that the claimant, who is worked as an independent entrepreneur,

will not abide by the legal order.

Case I U 1241/2012 of 30. 10. 2013: the reason for denying residence permit was

conviction for forgery.

Case I U 183/2012 of 16. 5. 2012: the reason was claimant's engagement in the

prohibited transit of aliens.

Case I U 94/2016 of 26. 10. 2016: the reason was that the claimant was found

working at the construction premises during his visit as a tourist in Slovenia before

applying for residence permit. The case was confirmed by the Supreme Court in the

judgment I Up 28/2017 of 19. 4. 2017.

Case III U 100/2013 of 13. 9. 2013: the reason was that the claimant was in

proceedings due to minor offences against public order (stocking, insulting) and did

not pay taxes.
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Case I U 369/2014 of 19. 3. 2014: A company, which the claimant owned, failed to

pay taxes. The court declared that the criteria of existence of reasons to assume, that

the alien would not abide by Slovenian legal order, are very strict and therefore there

is no need that the alien was convicted for any kind of offense or even that such

proceedings started.

Case III U 173/2015 of 7. 10. 2015: the court stated that there is even no need that

the claimant already did not abide by Slovenian legal order. It suffices when reasons

exist to assume, that he will not do so in the future.

Case I U 773/2015 of 28. 9. 2016: If the administrative unit established, that the

claimant had no intention to work in accordance with the contract of employment and

the work permit, that suffices to assume that he will not abide by Slovenian legal

order.

In other cases the Administrative court found there were not enough reasons to assume that

the alien will not abide by the legal order of the Republic of Slovenia:

Case I U 1410/2012 of 6. 2. 2013: the claimant was wrongfully charged for minor

offense of residing in the Republic of Slovenia in contravention of the entry title, since

when he was stopped by the police, he was not carrying his passport and residence

permit. The court established that a conviction for any kind of minor offense does not

automatically suffice for an assumption, that the alien will not abide by the legal

order. All the concrete circumstances of each case have to be taken into account.

Case III U 216/2014 of 19. 2. 2015: the claimant was a 100 % owner of the

constructing company who wanted to employ him on the position of a common

construction worker. The court established that he should only possess the knowledge

of the Slovenian legal order, necessary for conducting work as a common construction

worker, but not the knowledge of company law. The reasons that the alien will not

abide by the Slovenian legal order have to be concretely in expressly proved (no

discretion of an administrative body). The administrative unit should also assess, if the

company is actually providing services and has guaranteed work for the claimant.

Case III U 68/2014 of 27. 11. 2014: the existence of a tax or duty debt does not by

itself amount to denial of a residence permit.

Case I U 425/2014 of 23. 10. 2014: there were not enough evidences that the

claimant, which was the director of a construction company, was personally to blame
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for delay payment of taxes. Therefore the mere fact that the taxes have been delayed

was not enough to deny a residence permit.

Case I U 363/2014 of 20. 8. 2014: the fact that the company, which the claimant

owned but subsequently sold, did not pay taxes, was not enough to establish personal

blame of the claimant. Important was also, that the claimant at the moment worked as

a construction worker, that he respected labour law and had the intent to pay

outstanding debts out of his income.

b) other cases

Several other cases are explained under questions 8, 9, 14, 16 and 17.

b. citizenship cases. In the case I Up 772/2001 of 19. 2. 2003 the Supreme Court established

that the claimant represented danger for the state defence since he was actively participating

in the battle between Yugoslavian army, on its side, and Slovenian territorial defence.

However, in the case I Up 1/99 of 5. 6. 2002 the Supreme Court decided, that on the basis of

the fact, that the claimant was the member of foreign armed forces, and without the

assessment of the risk, which his naturalisation would mean for the defence of the state, it is

not possible to decide about his acceptance in citizenship. Furthermore, in the case U

1359/93-6 of 20. 4. 1995 the Supreme Court stated that a document, marked as officially

secret, cannot be used as an evidence in the naturalisation proceeding. In several cases before

the Supreme Court, such as U 1114/92 of 15. 7. 1993 or U 864/93-10 of 20. 10. 1994, it was

established that when assessing the existence of threat for public order and peace, the

administrative unit hat to observe all criminal offences, for which the claimant was finally

convicted, as well as sentences for these offences. In the case U 1498/93-10 of 14. 6. 1995 the

court reiterated that the assessment of the alien's susceptibility to criminal activities cannot

be built upon the cases, in which the proceedings were stopped. Relevant are only data in

final convictions, which were not yet erased out of the criminal record.

11. Are the following criteria in your case law or the national law used to determine a

threat to national security and public order:

Each alien status is considered individually taking into account all unique and specific
circumstances of the case. Therefore the answers given are only mere estimations.
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a. personal conduct Yes.

b. the fundamental interest of society In the court praxis the state's interest to control

migrations, combat crime and illegal migrations, preserve public order, ensure social

rights of the workers and prevent unfair competition were already mentioned.

c. genuine, present and sufficiently serious threat This criterion is expressly stated

only in connection with the EU nationals, their family members the family members of

Slovenian nationals.

d. other The most common is the criterion of final convictions for criminal offences.

Please specify whether the above are applicable in immigration or citizenship cases Both.

12. Would you consider the following to be a violation of public order that would lead a

third-country national being denied a residence permit or given return decision if the third-

country national cannot rely on the protection of family or private life and is found guilty

of: The answers will be given regarding Art. 55(1) Aliens Act, sixth indent, according to

which it suffices for denial of a residence permit if an assumption exists that the alien will not

abide by Slovenian legal order.

a. shoplifting; Yes

b. drunk driving; Yes

c. tax avoidance; Yes

d. fare avoidance; No

e. parking offences; No

f. traffic offences; Maybe, depends on the severity of the offences

g. smuggling small quantities of alcohol/cigarettes (duty avoidance); Maybe, it

depends on the circumstances.

h. hate speech; Maybe, it depends on the circumstances.

i. contracting a marriage of convenience (a sham marriage). Yes. According to Art.

26(1) Aliens Act, tenth indent, An alien shall not be issued with a long-stay visa if it is

clear that the marriage was concluded solely or primarily for the purpose of obtaining

a residence permit. The same reason for denial of residence permit is stated in Art.

55(1), eight indent.
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13. If a third-country national can rely on the protection of family/private life, could the

situations described above (in question 12, points a–i) ever lead to the denial of a

residence permit or a decision on return? Could removal or denial of a residence permit

be dependent on a proportionality test? Please differentiate between situations a–i if

necessary.

The administrative body has discretion to assess in each individual case considering specific

and unique circumstances whether one or more refusal grounds exist. It is essential for the

lawfulness of the administrative act that the administrative body correctly determines firstly

the existence of the alien's family life, and secondly, the admissibility (eligibility) of the

interference with alien's right to family/private as a result of the refusal of a residence permit

in the light of the principle of proportionality. Proportionality test is obligatory by Art. 55(5)

Aliens Act. However, we assume that the answer to a. shoplifting would be no; b. drunk

driving maybe; c. tax avoidance; maybe d. fare avoidance; no e. parking offences; no f.

traffic offences; maybe, depends on the severity of offences g. smuggling small quantities of

alcohol/cigarettes (duty avoidance); no; h. hate speech; maybe; i. contracting a marriage of

convenience (a sham marriage); yes.

14. How do you protect the best interests of a child with regard to national security and

public order? Please illustrate with examples. Can a third-country national be removed

from your country if he/she is the only ‘home maker’ guardian to a national of your

country (for example, if the national of your country is a minor) and there are strong

indications that the third-country national continuing to stay in your country is a threat

to national security or public order?

The best interests of a child are always taken into account. The tightness of the connection

should be assessed between a child and a parent, who is a non-EU national, as well as the

fact if a non-EU national is financially taking care of a child. In the case as illustrated above

the Slovenian court would take into account the case law of the Court of European union

(case C-304/14 from the 13. 9. 2016) under which in exceptional circumstances a Member

State may in such a case adopt an expulsion measure provided that it is founded on the

personal conduct of that third-country national, which must constitute a genuine, present and

sufficiently serious threat adversely affecting one of the fundamental interests of the society of

that Member State, and that it is based on consideration of the various interests involved.
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15. Would you consider terrorism, smuggling of people, child abuse, trading in weapons,

crimes committed by repeat offenders or drug dealing to be offences with regard to

public order or national security that may lead to:

a) loss of nationality that had been acquired; According to Art. 26 Citizenship Act a

citizen of the Republic of Slovenia, actually residing in a foreign country and in

possession of a foreign citizenship, may be deprived of citizenship of the Republic of

Slovenia if it is ascertained that his/her activities are contrary to the international and

other interests of the Republic of Slovenia. Such activities include the position when a

person is a member of a foreign intelligence service and as such jeopardises the

interests of the Republic of Slovenia or if he harms such interests by serving under any

government authority or organisation of a foreign State; or the person is a persistent

perpetrator of criminal offences prosecuted ex officio and of offences against public

order.

b) the denial of a residence permit or issuance of a return decision? Yes.

16. If a third-country national has been excluded from protection on the grounds of Art.

1F of the 1951 Refugee Convention, is he/she automatically considered to be a [serious]

threat to public order or national security and does he/she have to be removed from the

country without any additional examination of the actual and current risk? If a separate

procedure is required in order to take a return decision, is it necessary to take into

account the following criteria:

a. personal conduct;

b. the fundamental interest of society;

c. genuine, present and sufficiently serious threat;

d.other?

Procedure, in which the police issues a return decision to an alien, which resides in Slovenia

illegally, is a separate administrative procedure, in which the police independently examines,

if any of the criteria from Art. 60(1) Aliens Act, which define illegal residence, exist (Supreme

Court decision X Ips 413/2012 of 26. 2. 2014).
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Usually if an alien has been excluded from protection on the grounds of Art. 1F of the 1951

Refugee Convention, there are several options how an alien may legally reside on the

territory of the Republic of Slovenia, but according to Aliens Act separate procedures apply.

One of them is a procedure for issuing a residence permit, where the refusal grounds stated

about under answer on question no. 6 apply and another a procedure for issuing a permission

to stay.

A stay in the country means permission granted to an alien who must be deported to remain

temporarily in the Republic of Slovenia. It shall be granted if the deportation of the alien is

not permitted due to non-refoulement principle; if the alien does not possess and is unable to

acquire a valid travel document of the country of his nationality; if a physician advises that

immediate deportation is avoided due to the health condition of the alien; if the alien must

extend the allowed stay in the country due to the death or serious illness of a family member

who resides in the Republic of Slovenia; if it is necessary to ensure the essential involvement

of an alien in proceedings before state bodies of the Republic of Slovenia; if an alien minor

attends primary school in the Republic of Slovenia, permission shall be granted till the end of

the school year; if the country of the alien's nationality or, for stateless persons, of last

habitual residence refuses to admit the alien; if deportation is not possible because the

transportation of the alien from the country cannot be provided by land, air or water; if

deportation is not possible because circumstances preventing return, such as natural or other

disasters, occurred in the country of the alien's nationality or in the country where the alien

last resided as a stateless person; or if it is required by a guardian for special case assigned

to an unaccompanied alien minor.
f

Permission to stay shall be granted by the police at the

request of the alien or ex officio for a period of six months. The permission may be renewed at

the alien's request or ex officio for as long as the conditions referred to in the preceding

paragraph exist. Permission to stay shall not cancel or in any way change the alien's

obligation to depart from the country. If there are reasons to suspect that the alien would

attempt to avoid deportation, certain obligations such as regular reporting to the nearest

police station, deposit of an adequate financial guarantee, submission of documents or the

obligation to stay at a certain place may be imposed on him (Article 73 of Aliens Act).

17. Can you give examples of cases in which family or private life is given priority over

national security or public order? Please describe them briefly.
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In the case I U 136/2016 of 5. 2. 2015 the Administrative Court annulled the decision of the

police station, with which the claimant's application for extension of the period for voluntary

departure due to family reasons was rejected. The court emphasized that the institute of

voluntary departure was not in the discretion of an administrative body, but it was a legal

right of an alien, which included the right to prolong the period of departure, when such

reasons as children education and family ties exist.

18. Do you experience tensions between the automatic protection given by Art. 4 of the

Charter of Fundamental Rights of the European Union (Art. 3 of the ECHR) and

national security that calls for removal? Could you give examples of your national

practice? To our knowledge such tensions were not yet experienced.

C. Procedural issues. Fairness of the procedure.

19. If a decision reviewed by a judge is based on national security or public order

grounds, does it always contain legal and factual reasons? On what conditions can an

administrative authority refrain in full or in part from justifying such a decision?

An (administrative) decision always contains all legal and factual reasons, even if a decision

is based on national security or public order grounds and even if those information are

considered to be classified information according to the Classified Information Act

(according to Article 1 classified information can be connected with public security).

Article 82(5) of the Slovenian General Administrative Procedure Act states that a party to the

procedure has the right to inspect documents, that contain classified information, if they were

used in the procedure and are a part of the grounds of the decision.

20. If a decision is based on national security or public order grounds, do the party,

his/her lawyer and a judge reviewing a decision have the same access to the legal and

factual reasons of this decision provided by the administrative authority?
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The party to the procedure, his/her lawyer and the judge reviewing a decision have the same

access to the legal and factual reasons of the decision, provided by the administrative

authority, even if the decision is based on national security or public order grounds.

21. Is evidence that substantiates the establishing of facts (grounds) that constitute a risk

to national security or public order always open to:

a. a judge;

b. a party to the procedure;

c. a counsellor (lawyer) representing a party?

Evidence that substantiates the establishing of facts (grounds) of the administrative or court

decision are always open to a judge, a party to the procedure and his/her lawyer, even if they

constitute a risk to a national security or public order. The Slovenian Constitutional Court

has in the decision No. U-I-134/10-28 form the 24th of October 2013 determined that (only) if

evidence contain data, which are according to the Classified Information Act specified as

classified information, the judge (who is rulling the case) determines conditions and a manner

(a way), in which the party or parties to the procedure can get acquainted with such evidence.

On the 14th of September 2017 the amended Civil Procedure Act (which is used in court

administrative procedure for questions, that are not regulated with the Administrative Dispute

Act) will enter into force. That amended act provides that the judge can decide in each case if

a party or parties to the procedure can look into the evidence, which contain data that are

according to the Classified Information Act specified as classified information (according to

the Article 1 classified information can be connected with public security) and if such

evidence is to be examined at court. So, the decision about a question, if a party or parties to

the procedure are allowed to inspect a document, that contain classified information, is

reserved to the court. Deciding that, the judge has to weigh the importance of the document

for the procedure and consequences of the disclosure of the classified information for the

national security. If disclosure of the classified information is vital to proving the merits of the

claim and if that goal can not be reached in any other way, a judge orders to disclose a

classified information, but only as much of it/them as it is strictly necessary. In such case a

judge also determines a place and a manner (a way) for a party to the procedure to get

apprised of the classified information. If the judge do not grant the access to such evidence,

it/them can not substantiates the establishing of facts (grounds) of the judgement.
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22. Is every judge allowed to have access to classified evidence or is it necessary to obtain

a special certificate (security clearance) and undergo a vetting process? Is this procedure

mandatory for all judges or only to those who are ruling on national security cases and

have access to classified evidence?

Yes, every judge is allowed to have access to classified evidence, if such evidence is/are part

of the case he/she is rulling. Every judge has access to such evidence according to the Article

3 of the Classified Information Act.

23. If facts or evidence that constitute a risk to national security or public order are not

open to a party to a procedure and his/her counsellor (lawyer) representing the party,

are there any mechanisms in your law or courts’ practice that ensure ‘Equality of Arms’

between the parties to the proceedings and make evidence that was not disclosed to the

party and his/her lawyer available in another way with a view to adversarial argument

(e.g. a summary of the evidence is presented to the party or a specially vetted lawyer is

allowed to see the case file in order to defend the interests of the third-country national)?

Please describe how this mechanism works in practice, when it was established and its

legal grounds.

There is no such mechanism in Slovenian administrative procedure, as all of the facts or

evidence (even those that constitute a risk to national security or public order), that

substantiates the establishing of facts (grounds) and become a part of the grounds of the

administrative decision or judgement, are (always) open to a party to the procedure and

his/her lawyer. If a judge decides (orders) that a particular evidence, which constitutes a risk

to national security or public order and which according to the Classified Information Act

contains classified information, can not be disclosed to a party or parties to the procedure, it

also can not be a part of reasons (grounds) of the administrative decision or judgement.

24. If evidence that substantiates the establishing of facts (grounds) that constitute a risk

to national security or public order is not open to a party to a procedure or his/her

counsellor (lawyer), is the judge allowed to verify the lawfulness of the denial of access to

such evidence and does the judge have the competence to disclose such evidence to the

party to the procedure? Please describe the grounds and mechanism of judicial control
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in relation to the denial of access to a case file due to its confidentially on grounds of its

classified character (state secrecy or similar).

The judge is the one who allows the access to evidence that contain classified information

(other evidence that constitute a risk to national security or public order are open to parties

to the procedure) during the court procedure.

The judge ruling a case decides to allow the access to such evidence in every single case after

he/she has weighted the importance of the document for the procedure and consequences of

the disclosure of the classified information for the national security. If disclosure of the

classified information is vital to proving the merits of the claim and if that goal can not be

reached in any other way, a judge orders to disclose a classified information, but only as

much of it/them as it is strictly necessary. In such case a judge also determines a place and a

manner (a way) for a party to the procedure to get apprised of the classified information.

25. Is evidence admitted by judges during court procedures in immigration and

citizenship cases always available to the parties with a view to adversarial argument or

are special protective measures applied to sensitive documents that do not allow the

disclosing of such evidence to a party? Are there any special mechanisms applied to

ensure ‘equality of arms’ between the parties to proceedings if a document is not

disclosed to a party?

As described above, evidence, even if it contains classified information, is always available to

a judge. If evidence contain classified information, he/she has the authority to decide

(following the above described procedure) to disclose it to the party or parties to the

procedure. If such evidence (with a view to adversarial argument) is not disclosed to all

parties to the procedure, it can not be a part of reasons (grounds) of the judgement. There is

no other special mechanisms, applied to ensure 'equity of arms' between the parties to the

procedure.

26. Are full judgements and their legal and factual reasons in immigration and

citizenship cases always open to the parties and their counsellors? Are there any

restrictions regarding the reasons for a judgement in relation a party or their counsellor

if that judgement is based on national security or public order grounds?
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In Slovenian immigration and citizenship cases full judgements and their legal and factual

reasons are always open to the parties and their counsellors. There are not any restrictions,

even if the judgement is based on national security or public order grounds.

On 14th of September 2017 the amended Civil Procedure Act (which is used in administrative

court procedure for questions, that are not regulated with the Administrative Dispute Act) will

enter into force. That amended act regulates an exception for decisions, which are based on

evidence (documentary evidence, witness testimony...) that are according to the Classified

Information Act specified as classified information (classified information can be connected

with public security). In such a case judge will be able to make a decision not to serve a

reasoned decision, which contains classified information. If a judge make such a decision, a

party will have the right to look into the full decision, with all legal and factual reasons, on

the premises of the court to prepare an appeal.

27. Are the same standards applied in relation to access to classified case files for

nationals, EU citizens and their family members and third-country nationals? If there

are differences in treatment of the third-country nationals in immigration and

citizenship cases and other categories (nationals or EU nationals and their family

members), please describe those differences.

Yes, the same standards are applied in relation to access to classified case files for nationals,

EU citizens and third-country nationals. For family members the standards are applied only if

they are a party to the (administrative or court) procedure.

28. Are national security cases (immigration or citizenship) decided by a judge more

quickly or given any priority when listed for hearing? Is every judge eligible to decide

such cases or are there any special conditions provided by applicable law (e.g. security

clearance)?

Slovenian legislation does not determine any deadline concerning national security cases,

which means that those cases are not given any priority when listed for hearing.
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Every judge is eligible to decide immigration and citizenship cases, even if they contain a

question of national security.
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