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SUMMARY 

 

First of all, we will specify the certified definitions of legal certainty and legitimate expectations from the 

administration, as well as the manner in which these values have been inscribed in law in the form of 

principles (nos. 1 and 2). We will then demonstrate that the best guarantees of legal certainty and 

expectations are in the normative function, especially the regulations and their corollaries (nos. 3 and 4). If 

there is no regulation, the principles directly impose certain, more flexible constraints on the administration. 

We will distinguish between the case of an administration that has no regulatory power and which can still 

have a policy that was formalised in advance (no. 5), and then the constraint that arises only in practice (no. 

6) and finally the expectations that result from the guarantees given by the administration in a concrete case 

(no. 7), or even contra legem (no. 8).  

 

We will then contemplate the role of the principle of expectations when faced with the administration’s 

willingness to change the rules (abrogation, no. 9) or an act of individual application (opposing act, no. 10). 

 

We will then also observe that the principle of legitimate expectations sometimes leads to admitting 

competence on the basis of appearances (no. 11) and that it imposes a duty of personal and functional 

impartiality upon the administration (no. 12). Finally, legitimate expectations sometimes give way to the 

principles of good citizenship (no. 13). 

 

For litigations, legitimate expectations also imply a certain stability of case law, which nevertheless is less 

restrictive for the judge himself than for the administration (no. 14). It also leads to moderating the 

annulment power of the Council of State (‘Conseil d’Etat’) (no. 15). 

  

                                                           
1 This article has been written solely in the author’s personal capacity. 



1.- Legal certainty and legitimate expectations 

 

Legal certainty is a fundamental principle, according to which the contents of the law must, in principle, be 

predictable and accessible such that the subject of law is able to predict, to a reasonable degree, the 

consequences of any given act when the said act is committed2 3.  

 

Case law links legal certainty with legitimate expectations in the administration. In fact, the Court of cassation 

deems “that the general principles of good governance include the right to legal certainty” and “that this 

especially implies that a citizen must be able to trust in the public services and must be able to be assured 

that they follow the rules and a constant policy that the citizen is not likely to interpret differently”4.  

 

Using this formula, the Court of cassation reveals that legitimate expectations are a manifestation of legal 

certainty. Legal certainty comes first. Legitimate expectations in the administration result from it. The link 

between the principles of legal certainty and “legitimate expectation” is nevertheless intense to the point 

where it is difficult to properly distinguish between the respective scopes of application of each of them5. 

 

We will now specify the principles. Later, we will demonstrate the main applications in administrative law 

and in litigations. 

  

                                                           
2 The decisions of the Court of cassation can be viewed on the Court’s website (http://jure.juridat.just.fgov.be), those of the Constitutional Court on 
the Court’s website (http://www.const-court.be) and those of the Council of State (C.E.) on the Council of State’s website (http://www.raadvst-
consetat.be). 
3 C.A. (Court of arbitration, former name of the Constitutional Court (C. Const.), until 7 May 2007), 5 July 1990, 25/90, grounds 8.B.7.2; ECtHR, 13 
February 2003, REFAH vs. TURKEY, cons. no. 57. Legal certainty, as a principle of European Union law, was received in Belgium by the Court of cassation 
(Cass., 23 June 2005: “the principle of legal certainty opposes the fact that directives can create obligations for individuals; and that with respect to 
the latter, the provisions of a directive can only create rights”; in this sense, C.J.E.U., 7 January 2004, DELENA WELLS, C-201/02, grounds 56 to 58). In 
Belgium, in the case law of the Court of cassation, legal certainty sometimes has the status of a general principle of law (Cass., 30 March 2004; Cass., 
7 June 2005; Cass. 23 November 2005), and sometimes that of the principle of good governance (Cass., 27 March 1992, Cass., 3 November 2005); R. 
ERGEC, “The principle of legality as proof against the principles of good governance”, note in Cass., 4 September 1995, R.C.J.B., 1998, pp. 5 et seq. On 
the case law of the Court of cassation, in which the principle of legal certainty is one of the principles of good governance, refer to Cl. PARMENTIER, 
“Legal certainty, a general principle of law?” in La sécurité juridique, a collective work, Liège, Ed. du Jeune Barreau, 1993, pp. 21 et seq., sp. nos. 10 
and 11; A. BOSSUYT, “The general principles of law in administrative law and public law in the case law of the Court of cassation”, in S. GILSON, Au 
delà de la loi. Actualités et évolutions des principes généraux, Limal, Anthémis, 2006, pp. 165 et seq.; other illustrations shall be given later on in the 
report. The Constitutional Court agreed to examine a criticism of the law as regards the principle of legal certainty. Several examples of this shall be 
given later on in the report. On legal certainty, often taken into consideration by the Council of State ruling on litigations, M. HANOTIAU, “Legal 
certainty and the administrative section of the Council of State” in La sécurité juridique, a collective work, Liège, Ed. du Jeune Barreau, 1993, pp. 215 
et seq. and C.E. note, 21 March 2010, ROCCO FORTE & FAMILY, 201.819; C.E., 21 May 2010, Union of insurance companies ASSURALIA, 204.191; C.E., 
2 July 2010, THE ORDER OF FLEMISH BARS and the DUTCH ORDER OF LAWYERS OF THE BRUSSELS BAR, 206.397. 
4 Cass., 14 June 1999, Pas., no. 352. 
5 C. Const., 8 May 2014, 80/2014, grounds B.28.3.2: “The principle of expectation is closely linked to the principle of legal certainty, also invoked by 
the applicants, which forbids the legislator [...] from harming, without objective and reasonable justification, the interest possessed by subjects of law 
of being capable of predicting the legal consequences of their actions”; also, C. Const. 30 April 2015, 46/2015, grounds B.7.2.; C. Const., 11 June 2015, 

86/2015, grounds B.4.6 

http://jure.juridat.just.fgov.be/
http://www.const-court.be/
http://www.raadvst-consetat.be/
http://www.raadvst-consetat.be/


2.- The principles of good governance 

 

Legal certainty and expectation are therefore values worthy of protection. They are entered into law as 

principles. Legitimate expectation is most often recognised as a “principle of good governance”6 7. It also 

constitutes a more general principle of law that is also imposed on the legislator8. 

The principles are unwritten sources of law. Their assertion is essentially the work of the judge, hearing 

concrete cases, who may act under the inspiration of the doctrine9. The assertion of these general principles 

results in the strengthening of the legality that was decisively encouraged in Belgium by the State Prosecutor 

GANSHOF VAN DER MEERSCH in a diatribe in 1970, in which the eminent judge suggested that the general 

principle can be merged with a law in the meaning of Article 608 of the Judicial Code, i.e. that it should 

become a source of law, the violation of which can be grounds for an appeal10.  

As of today, in the hierarchy of sources of law, these principles are located at the constitutional or legislative 

level. In charge of ruling on laws, the Constitutional Court has already placed the principles of legal certainty 

and legitimate expectation at the constitutional rank11. Most often, in the hierarchy of sources of 

administrative law, the general principle of law recognised by the judge has the rank of a residual legislation12. 

The ordinary judge and the Council of State therefore impose the principle on the administration as if it were 

a law. 

Recognised as principles, legal certainty and expectation are not absolute values13. The certainty of law is 

mandatory only in principle, in a reasonable measure14. Only expectations deemed to be excessive to these 

principles are sanctioned15. 

  

                                                           
6 C.E., Ass., 6 February 2001, MISSORTEN, 93.104; C.E., 2 December 2014, S.A. IMMOEL, 229.409; Ph. BOUVIER, R. BORN, B. CUVELIER and F. PIRET, 
Eléments de droit administratif, Brussels, Larcier, 2nd Ed., 2013, no. 44. 
7 This could be disputed: “Considering that the principle of good governance definitely has the scope given to it by the applicant, namely the principle 
of reasonable administration, which excludes manifest errors of assessment and implies the material obligation to state reasons of any administrative 
act, the prohibition on acting arbitrarily and the necessity to base every decision on exact, pertinent and admissible grounds; that this principle, 
understood as such, applies to regulatory acts as well as acts of individual application, with the slight difference that regulatory acts must not be 
formally motivated; that as long as it alleges a violation of this principle, the plea is admissible; Considering that the principle of legitimate expectation 
[...], is not the same as the principle of good governance; that it cannot be applied in this case, because the applicant did not specifically invoke the 
three conditions that must be met for it to be applicable, namely an error of the administration, an expectation legitimately aroused following this 
error and the absence of serious grounds that allow returning to this recognition; that the applicant limits itself to invoking, in a general manner, the 
absence of the “guarantee of a certain career right”; that unless it alleges the violation of the principle of legitimate expectation, the plea is not 
admissible (C.E., 27 May 2008, GODARD, 183.464). 
8 See above, note 2. 
9 Michel PAQUES, Droit administratif, Vol. 1, Liège, Presses universitaires, 2015-2016, nos. 53 to 70; D. RENDERS, Droit administratif général, Brussels, 
Bruylant, 2015, nos. 575 et seq.; E. KRINGS, “Aspects de la contribution de la Cour de cassation à l’édification du droit”, J.T., 1990, pg. 547; J. GIJSSELS, 
“Algemene rechsbeginselen zijn nog geen recht”, R.W., 1989, pg. 1107; J. JAUMOTTE, The general principles of law through administrative case law, 
in the Council of State of Belgium, fifty years after its creation, Brussels, Bruylant, 1999, pp. 593 et seq.; J. SALMON, J. JAUMOTTE and E. THIBAUT, Le 
Conseil d’Etat de Belgique, Brussels, Bruylant, Two volumes, 2012, sp. nos. 388 et seq.; Ph. BOUVIER, R. BORN, B. CUVELIER and F. PIRET, Eléments de 
droit administratif, Brussels, Larcier, 2nd Ed., 2013, no. 29 et seq. 
10 W. J. GANSHOF VAN DER MEERSCH, “Propos sur le texte de la loi et les principes généraux du droit”, J.T., 1970, pp. 557 et seq. 
11 C. Const., 16 June 2011, 107/2011, grounds B.6.3. 
12 J. DEMBOUR, Droit administratif, Liège, Scientific collection of the faculty of Law, Economics and Social Sciences, 1978, no. 22. 
13 On legal certainty as a fact, value and argument, L. FRANCOIS, “Le problème de la sécurité juridique”, in La sécurité juridique, collective work, Liège, 
Ed. du Jeune Barreau, 1993, pp. 7 et seq. 
14 On this principle of reason, the Constitutional Council deems vital “the taxpayer’s effective possibility to assess, with a reasonable degree of 
certainty, the amount of their tax according to the various options open to them” (Decision of the Constitutional Council, 29 December 2005, grounds 
79, (J.T., 2006, pp. 432 et seq., obs. D. BATSELE, “La qualité de la loi, une obligation pour le législateur et une garantie pour les administrés”). E.g. on 
this principle of reason, C.A., 5 July 1990, 25/90; C.A., 14 September 2006, 139/2006 grounds B.12. 
15 C. Const., 8 May 2014, 80/2014, grounds B.28.3.2. 



3.- Legal certainty, quality of drafting and publishing of the regulations 

 

A regulation is the act of normative function of the State, which is drafted by an administrative authority. 

Acts of normative function are abstract, general and impersonal juridical acts. They are mandatory for 

whoever they are addressed to.  In other words, in their scope of application, they are imposed on all authors 

of acts of individual application. In yet other words, violating the rule renders the act of individual application 

unlawful. The normative function and the regulatory value therefore ensure equality between cases of the 

category, as well as legal certainty for those who know the rule and act in accordance with it16. 

The standard must therefore be sufficiently intelligible so that the possibility of knowing the law before 

committing an action - both for an individual as well as for the administration - is not simply fiction17. The 

principle of legal certainty makes it mandatory for the administration to draft sufficiently clear texts18 19. This 

may be a question of the quality of the draft: incorrect language, unsuitable vocabulary, poor text 

organisation, cumbersome references. It is unthinkable that this fault may actually be malicious or strategic. 

The rule’s legislative draft must be of good quality20. If the text is not sufficiently comprehensible for its 

intended recipients, it violates the principle of legal certainty and must be revoked21. 

It sometimes occurs that the standard is clear, but vague (e.g. the standard that obliges the recipient to show 

prudent behaviour or vests the administration with the power to take suitable precautions). This type of 

standard explicitly depends on its assessment by the administration or the judge. It does not provide a perfect 

measure of legal certainty, but is not actually inadmissible as it offers other benefits22. Most often, the 

discretionary power of the administration tat is based on such assessments is compatible with the principles 

of equality and legal certainty23. The Constitutional Court nevertheless deemed that, in certain cases, the 

concept of general interest may give rise to a risk of legal uncertainty24. 

  

                                                           
16 Michel PAQUES, Droit public élémentaire en quinze leçons, Brussels, Larcier, 2005, nos. 43 et seq. 
17 This necessary trait of the standard was sanctioned in France by the Constitutional Council, via the Decision of the Constitutional Council, 29 
December 2005, J.T., 2006, pp. 432 et seq., obs. D. BATSELE. 
18 A text drafted in terms of objectives to be achieved rather than specific rules may clash with the principle of legal certainty. The legislative section 
of the Council of State pronounced as follows: “The bill comprises very little or no concrete specifications as regards operators of nuclear power 
plants. Instead, it lists a series of objectives that the operatives must meet, with the choice of the resources to be implemented to achieve these 
objectives being manifestly left to the discretion of the operator itself. Even though a similar process of regulation, that determines the responsibility 
of the operators, appears as is to be compatible with Directive 2009/71/Euratom, the question remains whether certain specifications were too vague 
to still be consistent with the principle of legal certainty. This question is all the more pertinent since violations of the provisions of the draft are 
subject to criminal penalties” (Opinion of the Council of State on the draft royal decree dated 30 November 2011 providing safety precautions for 
nuclear installations, Official Gazette of Belgium, 21 December 2011). 
19 “The principle of legal certainty constitutes a fundamental principle of community law, which mainly requires that a regulation be clear and precise, 
so that the litigants can unambiguously know their rights and obligations, and take measures accordingly (in particular, refer to the rulings dated 13 
February 1996, van Es Douane Agenten, C-143/93, Rec. pg. I-431, point 27, and dated 14 April 2005, Belgium/Commission, C-110/03, Rec. pg. I-2801, 
point 30)”, C.J.C.E., Aff. C-94/05, 16 March 2006, Emsland-Stärke Gmbh / Landwirtschaftskammer Hannover (point 43). 
20 Refer to the formal legislative drafting advice given by the legislative section of the Council of State: “Principles of legislative technique” 
http://www.raadvst-consetat.be/?page=technique_legislative&lang=fr  
21 “If, as is the case here, the text is essentially technical in nature, it is not absolutely necessary for its meaning and scope to be understandable to 
everyone, so long as at the minimum, they can be understood by experts who these texts are primarily meant for” (C.E., 21 May 2010, Union of 
insurance companies ASSURALIA, 204.191). To properly assess the clarity of the standard, it is necessary to take into account the quality of the 
addressee of the accusation, C. Const., 17 September 2015, 110/2015, grounds B.7.4.  
22 On this subject, we conducted a study titled “Sécurité juridique et risque environnemental” in Sécurité juridique et droit économique, under the 
direction of Laurence Boy, Jean-Baptiste Racine, Fabrice Siiriainen, Brussels, Brussels, Larcier, 2007, pp. 495 to 540. Also, D. DEOM, “Le pouvoir 
discrétionnaire: vieillard chancelant ou force vive du droit administratif”, Liber amicorum Robert Andersen, Brussels, Bruylant, 2009, pp. 199 et seq. 
23 “B.7. Even though determining the allocation for each municipality of the disaster recovery area by the governor implies a certain discretionary 
power, this power is not incompatible with Articles 10 and 11 of the Constitution, combined with its Article 162, paragraph 1 and 2, point 3, and with 
the principle of legal certainty, given that the contested provision, when taken in its whole, indicates the limits in which the governor is to implement 
his powers in a sufficiently clear manner. Also, it cannot be inferred from this provision that the legislature has authorised the governor to disregard 
the principle of equality and non-discrimination” (C. Const. 14 January 2016, 5/2016). 
24 C. Const., 21 May 2015, 68/2015, grounds B.7.3. 

http://www.raadvst-consetat.be/?page=technique_legislative&lang=fr


The accessibility of the standard also depends on the quality of its publication. Recently, a judge was observed 

declaring, in the case of a territory layout plan, that the electronic publishing of the territory allocations chart 

in the Official Gazette was physically illegible and did not allow the reader to know the right with a sufficient 

degree of precision25.  We also noted that the publishing method of communal orders by posters in the 

municipality was declared sufficient for the text to come into force26, but insufficient for starting the appeal 

period before the Council of State, as regards interested parties who do not reside in the municipality27. 

4.- Consistency of action. Regulations and legal certainty. Compliance with the rules in 

individual situations 

 

The regulation applies even to its own author when the latter is to accomplish an act of individual application 

falling under the scope of the regulation that it had adopted earlier. This is what is meant by the adage Patere 

legem quam ipse fecisti: the administration is bound to follow its own rules. Therefore, to act in any manner 

that is not compliant with the rule, it will first have to modify the rule.  

It has been deemed that the adage patere legem quam ipse fecisti is not an independent rule of law (C.E., 27 

November 2008, STREEL and ENKELS, 188.251); also, C.E., 5 May 2015, MEYER, 231.126 which specifies that 

the application of this expression requires specifying the rule whose application is claimed: “Considering, as 

regards the rule commonly referred to as patere legem quam ipse fecisti, which the applicant claimed was 

violated, it does not constitute an independent rule of law, but simply concerns the compliance of a public 

authority with the rules that it itself enacted; that the applicant did not specify which Walloon regulatory 

provision regarding biological agriculture was violated by the contested ruling; that without further 

specifications on this subject, the appeal is inadmissible insofar as it invokes the violation of the rule patere 

legem quam ipse fecisti”. 

The principle of patere legem is sometimes invoked outside its scope of application for expressing an 

obligation of consistency that forces the administration to comply, in the rest of certain proceedings, with 

the decision that it took at an earlier stage, even if the first decision is not a regulatory decision. Thus, when 

the communal administration chose to consult interested parties for an operation of disposal of real estate 

combined with a real estate development project, it had already been deemed that the principle patere 

legem quam ipse fecisti would force it to comply with the criteria that it had determined earlier while 

selecting a project28. The principle of patere legem is also applied to explain the obligation of the 

administration to comply with the criteria fixed in its specifications when it examines the bids of tenderers29. 

Such applications are sometimes not very convincing as they do not involve the application of a regulation, 

as was judged by the Council of State in another ruling that we support30. It would be better, in such cases, 

                                                           
25 C.E., 25 June 2015, d’OULTREMONT, 231.745. 

26 C. Const., 23 April 2015, 44/2015, grounds B.52.7: “The legislature may, in addition, reasonably believe that the communal authorities are not 
required to ensure that their regulations and orders have a publicity equivalent to what is required for provisions concerning all of the inhabitants of 
the Kingdom, since these orders and regulations are normally only of local interest”. 
27 C. Const., 5 May 2009, 71/2009. 
28 C.E., 13 August 2004, N.V. MOPRO INVEST II, 134.301. 
29 C.E., 23 February 2015, S.P.R.L. STEKKE + FRAAS ARCHITECTES et al., 230.266: “Insofar as it criticises the analysis of the applicants’ offer of, in 
particular, having contradictions as regards the contract documents and, in this respect, invokes the principle of Patere legem quam ipse fecisti, the 
appeal is admissible in this respect”. 
30 “Considering, insofar as the appeal concerns a violation of the rule expressed by the adage “patere legem quam ipse fecisti”, that this adage, by 
itself, does not pronounce a rule of law, but rather expresses the fact that an authority that is vested with a regulatory power is bound, in its decisions, 
to comply with the regulations that it adopted earlier; that as proven above, the rules used by the applicant to invoke this adage are not regulatory 
in nature, but contractual instead; that it thereby follows that the adage in question is not applicable” (C.E., 22 November 2007, S.A. TELENET BIDCO 
NV, 177.029). 



to directly invoke the principle of legitimate expectation or continuity of action. However, these principles 

do not dictate solutions that are as mechanical as a regulation.  

5.- Consistency of action, legal certainty and legitimate expectation. The formal policy 

(directive) and the untimely rupture of the continuity of action 

 

In the absence of a regulatory attribution of power, the authority having jurisdiction over the action through 

specific means, being concerned with staying consistent, may adopt a formal policy (the administrative 

directive). These policies are admissible only if they are not regulatory in nature. They simultaneously 

combine the preservation of discretionary power and a certain channelling of the said power, in order to 

ensure compliance with the principles of equality and legal certainty. 31 

It was concluded: “that it is the responsibility of the administration, in exercising its discretionary power, to 

adhere to a directive and assess projects with respect to it; that it is also the responsibility of the competent 

college to move away from the recommended assessment if it subsequently deems that the said assessment 

is inadequate; that it must however state the reasons that lead to its change in attitude” (C.E., 29 October 

2013, HANNOSSET, 225.279; also regarding the Walloon wind directives that are considered to be an 

administrative directive and the authority/duty to diverge from it: C.E., 16 February 2015, LEJEUNE, 230.216). 

The administrative directive has the essential characteristic of not being a regulation. It has the following 

scope: the authority that assesses an individual situation may refer to the directive, provided that every time, 

it takes into account the specific nature of the case in question and each time, it reconsiders the necessity of 

applying the principle laid down in the directive. A directive is not a regulation, since its application in a case 

does not depend simply on its existence, but on an assessment of the need to comply with it; on the other 

hand, a regulation must be applied to any case falling under its scope, even if the thereby determined solution 

is deemed to be specifically misguided. The authority, being forced to apply a regulation, cannot diverge from 

it unless the regulation or a superior standard provides it with this possibility or makes this possibility an 

obligation. On the contrary, the authority that realises that the directive applicable in general does not lead 

to a suitable solution in a particular case may and even should diverge from the directive. Choosing the 

particular solution of not applying the directive must therefore be based on grounds32, or even better, be the 

subject of a justification in due form. 

The power to adopt one or more directives must be granted to every authority having a discretionary power. 

It is related to exercising the discretionary power33. Its use is encouraged34. 

The Council of State deems that a directive cannot immediately be taken as a grievance and cannot be subject 

to an appeal for annulment before the Council of State. Only acts of individual application can be subject to 

such appeals insofar as the violation of the directive can be invoked. 

The same applies to circulars concerning the exercising of discretionary power. For their author, they are a 

guide to exercising discretionary power and are equivalent to directives: they are for information purposes 

only. An authority that believes itself bound by a circular and waives its discretionary power, thinking that it 

must comply with the provisions of the said circular, would be guilty of an abuse of power through the 

                                                           
31 Refer to L.P. SUETENS, “Algemene rechtsbeginselen en algemen beginselen van behoorlijk bestuur in het Belgisch administratief recht”, T.B.P., 
1970, pg. 379 et seq., sp. no. 17. 
32 C.E., 20 June 1984, BEHEYT, 24.467. 
33 K. LEUS, “Beleidsregelgeving en het rechtsbegrip “richtlijn” in de rechtspraak van de Raad van State: een terreinverkenning”, T.B.P., 1987, pg. 387 
et seq., sp. pg. 405; not. C.E., 3 December 1993, IVANSKY, 45142. 
34 In a study conducted in 2013, the French Council of State encouraged this mode of action by directives or “guidelines” (to avoid confusion with the 
directive of law of the European Union); refer to “Le droit souple : quelle efficacité, quelle légitimité, quelle normativité ?, Questions aux rapporteurs 
de la Section du rapport et des études”, A.J.D.A., 2013, pp. 1884 et seq. 



ignorance of its own competence or, more specifically, cannot establish admissible grounds for its decision. 

For its author, diverging from it therefore does not, in itself, constitute a violation of the patere legem 

principle35 36. The circulars of supervisory authorities, which indicate to subordinate authorities the directions 

that they suggest following when examining the compliance of acts under supervision with general interest, 

fall under this category. The atypical character of supervision and the independence of decentralised authorities 

are not conducive to a supervisory authority exercising a regulatory power. However, it is better if a 

supervisory authority drafts a policy and publishes it. However, it cannot force them to be applied 

automatically. In fact, the administration cannot waive the exercise of its discretionary power on a case-by-

case basis37.  

The Council of State deemed that the circular that truly has the objective of drawing up a policy for its author 

or the author’s subordinates, cannot immediately be taken by third parties as a grievance and cannot be 

subject to an appeal for annulment. In fact, the standard that it contains is not ineluctably applicable38 39.  

6.- Consistency of action, legal certainty and legitimate expectation. The spontaneous policy 

and the untimely rupture of the continuity of action 

 

Alongside a directive that formalises a policy for the future, case law also recognises policies resulting from 

practice, i.e. from the manners in which the administration has already exercised its discretionary power. It 

gives it a certain consistency by basing itself on the principles of legal certainty and legitimate expectation. 

These make it mandatory to have a certain consistency of administrative action that is not imposed by formal 

law. The constitutional rule of equality and non-discrimination (Articles 10 and 11 of the Constitution) is 

definitely not supposed to be taken as contrary to the obligation to maintain the established policy. 

                                                           
35 In this sense, C.E., 19 January 2000, ADAM, 84.769. 
36 Comp., in community law, the assessment of the General Court of the EU (7 November 2007, Federal Republic of Germany vs. Commission, T-
374/04) regarding the policies drafted by the Commission. Grounds 111 “In this respect, it is necessary to keep in mind the case law according to 
which, by adopting administrative policies that aim at producing external effects and by announcing, by publishing them, that it will apply them 
henceforth to cases that they concern, the institution in question limits itself in exercising its discretionary power and will only diverge from these 
rules under penalty of being penalised, where applicable, for violating the general principles of law, such as the principles of equality of treatment, 
legal certainty or the protection of legitimate expectation. Therefore, it cannot be excluded that, under certain conditions and depending on their 
contents, such policies having a general scope could have legal effects and that, in particular, the administration cannot diverge from them, in a 
particular case, without giving reasons that are compatible with the principle of equality of treatment (see, concerning the guidelines of the 
Commission for calculating fines in matters of competition, the ruling of the Court dated 28 June 2005, , Dansk Rørindustri e.a./Commission, 
C-189/02 P, C-202/02 P, C-205/02 P, C-208/02 P and C-213/02 P, Rec. p. I-5425, points 209 to 211; also see, concerning the guidelines adopted by the 
Commission in matters of Government aid, the ruling of the Court dated 30 April 1998, Cityflyer Express/Commission, T-16/96, Rec. p. II-757, point 
57), provided that such an approach is not contrary to the other rules that are superior in hierarchy to community law. To be more specific, in the 
domains of agriculture, health and the environment, the Court has acknowledged that community institutions can impose guides for exercising their 
discretionary powers by acts not provided under Article 249 EC, especially via communication, insofar as these acts contain indicative rules on the 
guidelines to be followed by these community institutions and insofar as they do not diverge from the standards of the treaty (refer to the rulings of 
Pfizer Animal Health/Council, point 81 supra, point 119, and Alpharma/Council, point 81 supra, point 140, and the case law cited therein). 112. It 
follows from this that, as part of exercising its control authority pursuant to Article 9 of directive 2003/87, the Commission limited itself by its 
guidelines such that it could not diverge from them, under penalty of violating, where applicable, certain general principles of community law, such 
as the principles of equality of treatment, protection of legitimate expectation and legal certainty. Therefore, the Commission is likely to see its 
guidelines being opposed, especially by the Member states that they are meant for, when it takes measures that go against the said guidelines”.  
37 C.E., 21 January 1994, NYS, 45.717; C.E., 8 February 1993, F.J.F., 93/126; C.E., 13 July 1977, VERBIEST, 18384, Rec. p.923; C.E., 19 September 1984, 
S.P.R.L. LES FILMS DU DRAGON, Rec. p. 1538. 
38 C.E., 12 June 1986, KONNIKLIJKE FEDERATIE DER ZELFSTANDIGE LANDMETERS, aforementioned; comp. C.E., 8 July 1969, Permanent deputation of 
the provincial council of East Flanders, 13666, Rec. p. 719. It does not appear that this solution has been called into question in the AERTS ruling dated 
24 March 1987, 27721. The AERTS ruling is, in fact, related to an interpretative circular by which the minister wished to impose an interpretation. The 
directive itself relates to the exercising of the discretionary power (on the distinction between assessment and interpretation, C.E., 10 March 1987, 
GOOSENS, 27629. Regarding the directive of French law: G. VEDEL and P. DELVOLVE, Droit administratif, Paris, P.U.F., 8th ed., 1982, pp. 306 and 783; 
refer to the ruling dated 11 December 1970, Crédit foncier de France, in M. LONG, P. WEIL, G. BRAIBANT, Grands arrêts de la jurisprudence 
administrative, Paris, Sirey, 1984, no. 108, concl. BERTRAND. The government commissioner BERTRAND was obviously inspired by Belgian and Italian 
solutions.), R. CHAPUS, Droit administratif général, Paris, Montchrestien, T. I, 2nd ed., 1986, pg. 384. 
39 The Council of State sees the circular as an act that can be appealed against when it is taken as a veritable regulation. And in this case, it is almost 
always illegal. E.g. C.E., 9 December 2009, DE MAN, CEDER and ANNEMANS vs. State of Belgium, 198.769, grounds 2.2.3.1.; Cass., 4 September 1995, 
R.C.J.B., 1998, pp. 5 et seq., note R. ERGEC, The principle of legality as proof against the principles of good governance; Cass., 4 October 2012, 
C.11.0620.F. 



Let us highlight a few points: 

 

(i).- “The principle of expectation can be defined as one of the principles of good governance by virtue of 

which the citizen should be able to expect a constant policy by the authority”40. The citizen should be able to 

expect a non-formalised policy of the administration41. The applicant must however prove that this policy 

exists. It must be constant42. It is not easy to establish when it is sufficiently constituted. A single decision 

may sometimes constitute precedent. The administration may change direction, but the principle of 

expectation forces it to justify the change43. Breaking the policy is penalised when it is untimely, i.e. not 

justified or incomprehensible. A principle of continuity of assessment is also invoked in the same sense. 

On the alleged violation of Articles 1 to 3 of the law dated 29 July 1991 pertaining to the formal justification 

of administrative acts and the violation of the principle of legitimate expectation, the Council of State mainly 

stated “Considering that, to be suitable, the justification in due form of the contested decision should allow 

understanding why, if applicable, the administrative authority, in exercising its discretionary powers, shifted 

its attitude; that the indication of the reasons for which the authority, which always had the right to change 

its opinion, diverged from a previous assessment is especially applicable when, cumulatively, the apparently 

contradictory attitudes that the same authority adopts for a given case follow each other closely in time, in 

an identical context and when the circumstances of the case have not changed significantly or there has been 

no new information that can explain the contradiction”. In this case, it deemed “the previously rejected 

authorisation pertained to a project that was substantially different from the one in the contested act, such 

that the different assessment made of the new project does not constitute a change in attitude; that [the 

administration] had justified its reasons for considering this new project to be acceptable; that it is not the 

responsibility of the Council of State to substitute the assessment of the administrative authority with its 

own assessment, nor is it required to intervene as an arbitrator of the divergent assessments of the 

administration and the applicant, except to show a manifest error of assessment, which has not been claimed 

by the applicant in this case; that it is not well-founded” (C.E., 29 January 2009, MAHAUX, 189.817). 

It was concluded: “Considering that the principles of equality and non-discrimination laid down in Articles 10 

and 11 of the Constitution especially signify that persons or categories of persons in the same situation must 

be treated in the same manner; that the applicant did not concretely show that the college refused him what 

it had granted to another licence applicant who was in a similar situation, especially as regards the placement 

of the project; that the third appeal is not well-founded” (C.E., 16 July 2009, DEWULF, 195.353). 

It was concluded: Articles 10 and 11 of the Constitution state that persons or categories of persons in the 

same situation must be treated in the same manner, and oppose persons in identical or highly comparable 

situations being treated differently without an objective and reasonable justification. The appeal invoking a 

violation of Articles 10 and 11 of the Constitution is well founded when the student applicant proved beyond 

any doubt that the other party had granted equivalency to three other persons in “a perfectly identical 

situation” as his own, especially naming these three persons and producing the decisions that granted them 

complete equivalency, identical to what was not granted to him in the contested act, without the other party 

establishing that the situation of the applicant had a certain specificity or was not identical to that of the 

three named persons (C.E., 13 November 2014, BAUGNIES, 229.149). 

It was concluded: “Considering that, to decide on allowing a casino to open, the gaming commission has a 

discretionary power that it exercises on a case-by-case basis, taking into account all the characteristics of the 

                                                           
40 C.E., Ass., 6 February 2001, MISSORTEN, 93.104; C.E., 2 December 2014, S.A. IMMOEL, 229.409. 
41 Cass., 27 March 1992, Pas., 1992, I, pg. 680; P. GOFFAUX, Dictionnaire élémentaire de droit administratif, Brussels, Bruylant, 2006, pg. 148. 
42 C.E., Ass., 6 February 2001, MISSORTEN, 93.104. 
43 C.E., 18 June 2013, VANDERMOTEN, 223.949. 



surroundings; that the “policy” that the applicant wishes to draw from the authorisation decisions that she 

describes, is made up of decisions that were all taken in a specific urban and social context, such that it does 

not diverge from the rule of law that is imposed on the second opposing party for any decision that it makes 

or by reference to which it must expressly justify any decision that diverges from it;  that particularly in this 

case, the immediate surroundings, consisting of a building hosting  multiple social services, which is 

frequently visited by a public that the second opposing party can  consider to be vulnerable, constitutes an 

element that is not present in any of the  situations mentioned by the applicant, which the second opposing 

party, without committing a  manifest error of assessment, can consider to be important” (C.E., SA CIRCUS 

GUILLEMENINS, 165.119). 

It was also concluded that a policy cannot be based on a withdrawn decision (CE, 19 October 2009, 

SMOLDERS, 197.032). 

 

(ii).- To be valid, the policy must be issued by the same authority. For example, there is no breach of policy 

when the government, acting as an appeal authority, diverges from the position that the municipality used 

to constantly adhere to. 

It was concluded: “Considering [...] that there cannot be a change in attitude or violation of the general 

principle of continuity of assessment when the subdivision permit and the contested act were adopted by 

two legally different administrative authorities; that the first and third parts of the plea are not well-founded” 

(C.E., 16 December 2005, BELLET and ROSIER, 152.846; also, C.E., 4 June 2009, CASTRONOVO, 193.875 ; C.E., 

6 October 2011, A.S.B.L. VIVRE A THIEUSIES). 

 

(iii).- However, there is no equality in illegality and the irregular policy is not binding. Professor L.P. SUETENS 

highlighted this negative aspect of the principle of equality: the principle does allow the one to whom the 

law was rightly applied, to claim an error of administration or an irregularity committed in similar cases44 : 

there is no equality in illegality45. The constitutional rule of equality before the law only relates to the 

adequate application of the law46. An applicant cannot use the rule of equality to make a claim for an 

application of the law that has been acknowledged as illegal47. Equality before the law does not allow applying 

a rule to a person in an illegal manner, on the grounds that it had been applied thusly to another48. Similarly, 

the rule of equality before the law does not include forbidding the public authorities to punish an offence on 

the grounds that another offence of the same type had not been sanctioned 49or to apply a tax pursuant to 

the law on the grounds that the law had not been applied in other cases50. 

It was concluded: “Considering that the applicant does not contest having obtained a score of 7.5 out of 20; 

that it thereby follows that the first contested decision is legitimate and legally justified; that even if proven, 

                                                           
44 L. P. SUETENS, “Algemene rechtsbeginselen en algemene beginselen van behoorlijk bestuur in het Belgisch administratief recht”, T.B.P., 1970, pg. 
379 n°15, with an illustration on the land planning. 
45 C.E., 8 March 1988, SCHOUTTEET, 29514; C.E., 1 December 1989, BUCHELER, 33516, Am.-Env., 1990/2, pg. 104; C.E., 3 May 2002, S.A. SYED 
PETROLEUM, 106.329. E.g. the critiques of K. LEUS, “Tegenwettelijk beleid in het domein van het belastingrecht”, Liber amicorum E. Krings, Brussels, 
Story-Scienta, 1991, pg. 1051 et seq., sp. nos. 17 et seq. and ref.; A. BEIRLAEN, R.W., 1991-1992, pg. 1223 et seq.; C.E., 5 January 2010, FREMAULT, 
199.340. 
46 C.E., 30 May 1991, 37132. 
47 C.E., 18 March 1969, MARNEFFE, 13450; C.E., 30 May 1991, 37132. 
48 C.E., 23 November 1994, MATERNE, 50352. 
49 C.E., 6 October 1995, A.S.B.L. OMS, 55611, A.P.M., 1995, pg. 168. 
50 “That, however, the manifestly illegal tolerance granted by the tax authorities to other taxpayers placed in a factual, definitely comparable 
situation, cannot justify an exemption pursuant to the principle of legality, with respect to the nature of public order of the tax and all of the legal 
consequences of this principle; That in fact, the constitutional principle of equality of citizens before the law certainly cannot result in an illegal activity 
that affects an administrative act of individual application being extended to other administrative acts of individual application” (Mons, 27 September 
2013, J.L.M.B. 2014). 



the “constant practice” of the opposing party [the Université libre de Bruxelles, deliberating panel for the 1st 

year of the Management Engineering  course], described in the plea would be illegal and therefore cannot 

be taken into consideration in any manner whatsoever; and that the circumstance of the panel committing 

offences by passing students who did not fulfil the conditions required by the decree, cannot make a decision, 

pertaining to the applicant and which complies with the said conditions, illegal” (C.E., 9 October 2007, ERKAN, 

175.489). 

It was concluded: “that there is no equality in illegality, that the principle of equality is valid only for the 

proper application of the law and not for any breach of law, with the consequence that this principle cannot 

be invoked to make a claim for an illegal decision of the authority; that the rule of equality before the law 

does not include forbidding the public authorities to punish an offence on the grounds that another offence 

of the same type had not been sanctioned; that in this case, the applicant cannot invoke the violation of the 

provisions stated in the plea on the grounds that all of the houses in the same subdivision were guilty of the 

same failures as those reported against its properties” (C.E., 10 October 2014, PIRRO, 228.737). 

7.- Legitimate expectation, concessions or promises made in specific cases 

 

The principle of legitimate expectation allows a citizen to trust in not only a constant policy of the authority, 

as we have already seen, but also “in concessions or promises that the public authorities made in specific 

cases”51. 

The obligation to honour the aroused expectation is mandatory only in certain conditions:  

 

- (i) a behaviour or an act of the administration that resulted in the expectation, which must be proven 
by the citizen,  

- (ii) the expectation must by aroused by a competent administration, in principle, and it must concern 
the same administration as the one that executed the actual act, 

- (iii) there are no contraindications that make the expectation unworthy of protection, such as bad 
faith or predicted change,  

- (iv) it was on the basis of the aroused expectation that the citizen acted or decided not to act,  
- (v) all present interests are weighed first by the administration and then by the judge, and the 

interest of the citizen in complying with the aroused expectation is balanced with general interest 
and that of third parties.  

 

It thereby follows that the concrete outcome of the dispute depends on the circumstances and that one 

cannot predict, in advance and with any degree of certainty, the outcome of a dispute based on this 

principle52. 

  

                                                           
51 C.E., Ass, 6 February 2001, MISSORTEN, 93.104; C.E., 2 December 2014, S.A. IMMOEL, 229.409; C.E., 7 May 2015, DAHLEN, 231.146. 
52 N. A. DE VOS, “De rol van het Europese en het Belgische vertrouwensbeginsel bij terugvordering van Europese subsidies en staatssteun”, R.W., 
2012-2013, pp. 122 et seq., sp. no. 2. 



It was concluded that the principle of legitimate expectation is the one by virtue of which a citizen should be 

able to trust in a constant policy of the authority or in concessions or promises that the public authorities 

made in specific cases; that one cannot perceive how it could have been violated in this case; that the 

administrative authority never indicated that it would refuse the construction of the projected building; that 

the revision of the communal layout plan no. 43/3 and the granting of the planning certificate number 2 to 

the S.N.C.B. are not related to the author of the contested act; Considering that the urban planning of the 

Guillemins area is a result of a long development, which lead to the urbanisation project that is inherent in 

the PRU and which expresses the policy that was finally chosen by the administrative authority; that the 

thinking has therefore changed since the adoption of the P.C.A. no. 43/3; that pursuant to the law of change, 

a general principle of administrative law, there is nothing opposing this change if it is reasonably justified; 

that the applicant did not indicate in what the opposing party had committed a manifest error of assessment 

(C.E., 2 December 2014, S.A. IMMOEL, 229.409). 

The applicant pleaded that there was a violation of the principle of legitimate expectation and the principle 

of legal certainty, against the ruling that ordered the closing down of the dance club that it operated. She 

stated that on 6 July 2004, the mayor of the municipality of Bernissart wrote to expect an objective 

assessment of possible noise pollution by the environmental police division before ruling on a request to 

extend the timings, and specified “that after conducting this assessment, he will rule on whether or not to 

shut down the dance club for one month”. The Council of State stated that the assurances had been given 

and that new facts were not invoked when the act was adopted (determining moment for assessing its 

legality), which would justify a change in attitude: “Considering that it effectively appears from the letter 

addressed to the applicant by the opposing party on 6 July 2004, that the mayor of the municipality of 

Bernissart “proposed a trial period for the extension proposal would be accepted until 31 August 2004”, that 

“a new assessment shall be conducted in early September, taking into account the local police reports and 

the measures that the Environmental Police Department must execute concerning noise pollution” and that 

“it is during this assessment that the College of Aldermen will finally rule on the extension proposal requested 

by Mrs DEPREZ and that (it will) or will not rule on the Mayor’s order for closing down the dance club for one 

month” (C.E., 16 July 2004, DEPREZ, 133.978). 

It was concluded: “Considering, as regards the alleged violation of the “principle of legitimate expectation of 

citizens and the continuity of the public service”, that when an act of a competent administration aroused 

the expectation, that there is no contraindication that makes the expectation unworthy of protection such 

as bad faith or predicted change, that it was on the basis of the resulting expectation that the citizen acted 

or decided not to act, the administration is bound to honour the aroused expectation unless it can present 

admissible reasons for changing its opinion; [...] that complying with the legitimately aroused expectation 

can be claimed only with respect to the authority that committed the acts that the applicant relies on” (C.E., 

17 December 2013, public limited company MONSERA, 225.866). 

The Council of State reported that the administration proved consistency, such that no breach of the principle 

of legitimate expectation could be claimed in this case, (C.E., 18 November 2014, RUS, 229.201). 

It was concluded: “A civil servant of the Walloon Region wrote that the case “effectively had all necessary 

conditions and information... for the company to benefit from such a period of adaptation” - which implies 

that the Walloon government could grant the requested adaptation period - and he also specified that 

“granting this period should, where applicable and in due course, be decided upon by the Walloon 

government”. In doing this, he makes no commitment in the name of the Walloon Region, but formulates a 

prognosis on what could be the decision of the Government, without taking a position on any possible 

conditions that may be applicable to this decision, or stating that such conditions may not be applied by the 

Government. Therefore, the company cannot allege that its trust was misplaced due to the Walloon 



government’s ignorance of a commitment that it had made (C.E., 20 November 2015, S.A. TERBEKE-PLUMA, 

232.975). 

It was concluded: “6.16. Expectation as regards an actual attitude of the authority does not prohibit the latter 

from enacting a regulation, at a certain point in time, in a general and regulatory manner, the application of 

which would result in modifying the legal status of its officials. In fact, the latter cannot expect for the status 

to remain unchanged from the time of their appointment or designation till the end of their career. The 

simple fact that the opposing party allowed the applicant, in the past, to teach wearing a veil, does not 

thereby prohibit it from changing its attitude at any given time on wearing symbols of faith” (C.E., Ass., 21 

December 2010, XXXX, 210.000) 

8.- Error, illegal assurances given to the citizen. The question of the principle of contra legem 

expectation 

 

The violation of the principle of legitimate expectation can be invoked when the citizen claims that it was 

caused erroneously by the administration, i.e. when the administration has committed an error. 

Of course, the applicant must ensure that all conditions are met in its request. The Council of State has 

essentially reduced these conditions to three in number. Effectively, “a plea regarding the violation of the 

principle of legitimate expectation is not admissible when the petitioner does not specifically invoke the three 

conditions that must be met for it to be applicable, namely an error of the administration, an expectation 

legitimately aroused from this error and the absence of significant grounds that would allow going back on 

this acknowledgement”53. 

In a context where illegal assurances were given to the citizen, can the violation of the principle of legitimate 

expectation possibly be invoked? The question lies in knowing whether the principle of legitimate 

expectation can support, by itself, the illegal nature of an act compliant with the law, or whether the legality 

should play a part in whether an action for damages can be started for the damage caused due to the fault 

of the administration. 

The principle of good governance has the rank of a residual legislation (see above, no. 2). This residual nature 

means that the principles do not prevail over the text of law54. Therefore, it is not possible for a judge to 

uphold an illegal act on the grounds that it was based on aroused expectation.  

This initial approach is however dubious in practice. After a few ruling that allowed one to think that the 

principle may result in invalidating an act that is otherwise compliant with the law55, it appears that the Court 

of Cassation has returned to the pre-eminence of law56, which does not prohibit the allocation of damages 

in case of damage caused by the violation of the principle of legitimate expectation57. In a ruling dated 1 

                                                           
53 C.E., 27 May 2008, GODARD, 183.464; also, C.E., 11 March 1987, VERMEULEN, 27.685; refer to the same formula in C.E., 10 January 2014, BURLET, 
226.017 ; C.E., 1 February 2016, S.A. ELECTRABEL et al., 233.675; M. PAQUES, “Principes de bonne administration en droit administratif et en droit 
fiscal”, Actualités du Droit, 1993, pp. 399 to 483, no. 23. 
54 The Court of cassation does not allow the principle of good governance to be an obstacle to the application of law, Cass., 23 June 1980, Pas., I, pg. 
1307 and analysis in M. PAQUES, o.c., Act. Dr., 1993, no. 6; “The general principles of good governance cannot be invoked when they lead to a policy 
that violates legal provisions” (Cass., 14 June 1999, Pas., no. 352); concl. Adv. gen. WERQUIN, spec., Cass., 20 November 2014, C130435.F, A.P.T., 
2015, pp. 194 et seq., sp. pg. 201; also, C.E., 28 March 2013, XXXX, 223.062. 
55 Our comment, in Act. Dr., 1993, spec.; also, N. A. DE VOS, “De rol van het Europese en het Belgische vertrouwensbeginsel bij terugvordering van 
Europese subsidies en staatssteun”, R.W., 2012-2013, pp. 122 et seq., sp. no. 3. 
56 On this subject, V. SCORIELS, “ Le principe de confiance légitime en matière fiscale et la jurisprudence de la Cour de cassation”, J.T., 2003, pp. 301 
to 310; note C.B., “Situations contra legem: le principe de confiance resurgit parfois”, in Le Fiscologue, 1216, 3 September 2010, pp. 9-10. 
57 R. ERGEC, “Le principe de légalité à l’épreuve des principes de bonne administration”, note in Cass., 4 September 1995, R.C.J.B., 1998, pp. 13 et 
seq., sp. nos. 33 and 34. Cass., 3 November 2000, Pas., 2000, I, p. 596; Cass., 6 November 2000, Pas., 2000, I, pp. 598; A.P.T., 2000, pp. 236 et seq., 
concl. J.-Fr. LECLERCQ, “Principe de bonne administration et principe de légalité”; Attorney General LECLERCQ, concl. spec. Cass. 26 May 2003 and 
the ruling, juridat; Cass., 22 May 2006, C.D.P.K., 2008, pp. 456 et seq., note S. KOVAL.  



March 2010, the Court of cassation ruled that “the general principles of good governance include the right 

to legal certainty”, that “this right especially implies that a citizen must be able to trust in the public services 

and be assured that they observe well-established rules and policies that are otherwise inconceivable” and 

that “the citizen still cannot invoke the right to legal certainty if the latter leads to a policy that is contrary to 

the rules of law”. The decision of the Court of Cassation is nevertheless dubious58 and appears to invite the 

judge, but significantly less than was used by Advocate General MORTIER, to concretely balance the 

requirements of lawfulness and those of expectation59 60.  

Even the Council of State deemed that the principle of legitimate expectation and legal certainty cannot allow 

discarding laws and regulations61, even when the citizen can show proof of an unlawful practice of the 

administration, regardless of whether the said practice was being executed for several years62.  

However, in certain cases, the Council of State has given priority to legitimate expectation contra legem. In 

particular, in the case where the community administration committed an error in indicating an 

administration appeal period, even though the law specially requires this information to be displayed. The 

citizens that acted in trust of the displayed period submitted their appeals late, with respect to the law. The 

Council of State chose, in several rulings, to protect this expectation and to allow the appeals to be heard63. 

In the ELECTRABEL ruling dated 1 February 2016, the Council of State weighed the interest of strictly 

complying with the law against the interest to be granted to the priority of legitimate expectation as regards 

the admissibility of appeals. It concluded that the rule of law was better served by accepting the 

consequences of the expectation, rather than by applying the law. 

It was concluded “that, in the case of an erroneous indication in the displayed notice prescribed by law to 

the municipal authority, regarding a period of administrative appeal to the Government that is longer than 

the legal period and when the mentioning of this period is mandatory in this notice, the judge may observe, 

after having weighed the requirements of law against those of legitimate expectation, that the rule of law is 

better served by effectively upholding the erroneous administrative indication that aroused the expectation, 

rather than the strict application of the formal law; that he must consider the interests of all parties and 

cannot, under any circumstances, allow an expectation that is disproportionate to the formal law;  

  

                                                           
58 In this sense, C.E., 1 February 2016, S.A. ELECTRABEL et al., 233.675. 
59 The ruling of the Court of Appeal, which refused to hear an exception of illegality brought by the administration against the act that the citizen 
relied on, was quashed. The decision is nuanced and justified as follows: “The judge ruling on a decision invoked by the litigant for the purpose of 
legal certainty but which is considered illegal by the administration, is required to examine the degree to which this decision aroused reasonable 
expectations. At this time, he is required to consider the legality of the impugned decision. For the purpose of legal certainty, the referral judge who 
examines the newness of the fact on which the administration bases itself to execute a sentence, may take into account a regularisation decision 
taken at a later time, which has not yet been annulled. However, this does not allow him to purely and simply discard the exception of illegality 
brought by the administration against this regularisation decision. The question of the legality of the regularisation decision can be determining for 
legal certainty and the reasonable expectations of the litigant. The appeal judges decided, without examining the legality of the ordered regularisation, 
to discard the exception of illegality of the regularisation permit in favour of legal certainty, which, in the hierarchy of standards, is at the same rank 
as the legality of standards. Thus, they violated the legal provisions cited in the plea, in this regard” (Cass., 1 March 2010, C.09.0390.N, concl. Adv. 
gen. MORTIER, Juridat). 
60 A clearer example is given by this ruling of the Court of Appeal of Mons: “the principle of good governance, invoked by the appellant [an inter-
community organisation having the obligation of deducting wage tax from the remunerations paid to workers], cannot prevail over the principle of 
legality in this case; the correct application and interpretation of the bilateral agreements preventing double taxation is a question of law [this refers 
to the bilateral agreement preventing double taxation signed on 10 March 1964 between Belgium and France, which aims at preventing double 
taxation and establishing rules of reciprocal administrative and legal assistance in matters of income tax]; therefore, a taxpayer cannot invoke the 
violation of the general principles of good governance, especially those drawn from legal certainty and legitimate expectation, to escape from paying 
a tax registered in the legal period, which is due to Belgium due to an agreement preventing double taxation, even if the Belgian tax administration 
did not register it for several earlier fiscal years following an inaccurate interpretation of the texts of the agreements” (Mons, 27 September 2013 
J.L.M.B. 2014). 
61 C.E., 14 September 2010, VERHULST, 207.339; C.E., 30 June 2011, DEJALLE and DEJALLE-THISSEN, 214.317; C.E., 9 December 2015, S.A. CLIBO, 
233.185. 
62 C.E., 5 January 2010, FREMAULT, 199.340. 
63 C.E., 21 June 2007, VANDEPUT, 172.535; C.E., 10 January 2014, BURLET, 226.017; C.E., 1 February 2016, S.A. ELECTRABEL et al., 233.675. 



Considering that in this case, the formal law is contained in the decree part of the aforementioned 

Environmental Code; that the application of the Walloon decree imposes taking the first day of publishing to 

be the starting date of the reformation appeal period, i.e. 23 March; that however, the information given by 

the two municipalities to the recipients of the display stating that the starting date was 25 March, following 

the response of the Habay municipality to a request for specifications, aroused an expectation among the 

citizens concerning the starting date of the period; that the mandatory mentioning of the appeal period in 

the notice makes this expectation legitimate;  

Considering that the practice of these two municipalities, not compliant with Article 95 of the 

aforementioned decree, cannot be blamed on the intervening party;  

Considering that no significant grounds can justify disregarding the legitimate expectation created by the 

indication of the appeal period in the displayed notices in question and in the mail sent to the legal aid of the 

intervening party clarifying the appeal period; that to assess whether allowing legitimate expectation would, 

in this case, cause excessive harm to the rule of law and the interests of the applicants, it is necessary to take 

into account only the impact of a two-day extension on the overall time of processing an appeal caused by 

the aroused expectation, and not the consequence of the admissibility of the appeal, which would allow the 

opposing party to reform the act a quo; that such an extension based on aroused expectation does not cause 

a disproportionate violation of the interests of the applicants” (C.E., 1 February 2016, S.A. ELECTRABEL et 

al., 233.675). 

9.- Legitimate expectation and the law of change. Annulment and modification of rules 

 

As regards the regulation and the modification for the future, the law of change is the principle. The 

competence to annul is rarely discussed in the grounds of acts of individual application, when there is more 

reluctance as regards the action on their effects64. The ground of the annulment is found in the fact that 

regulatory power is not exhausted when exercising it for the first time65. The annulment and modification of 

a normative rule are subject to the same principles, with the second only being less radical than the first. The 

difference resulting from the change is not contrary, in itself, to Articles 10 and 11 of the Constitution, which 

guarantee equality before the law and non-discrimination66 67. 

Therefore, a statutory scheme, i.e. a unilateral settlement-based scheme, is never intangible and no one has 

a vested right to a given public law scheme68. 

  

                                                           
64 M. PAQUES, Droit administratif, Vol. 2, Editions of the University of Liège, 2015-2016, pp. 117 et seq. 
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pensions and survivor’s pensions. Given that these pensions are funded via public funds, the expense borne by the State should be modifiable when 
required by the consolidation of public finances or the social security deficit. Therefore, in establishing its policy regarding pension, the legislature 
has significant discretionary power. This is all the more applicable when the scheme concerned has been subject to social dialogue. B.6. However, if 
a legal pension scheme is aimed at certain categories of persons and not at others, or if the same scheme is applicable to categories of persons who 
are in essentially different situations, the Court must ensure that the contested provisions are proportionate to the objective and that they do not 
have disproportionate effects as regards any one of these categories of persons. Therefore, there can only be a question of discrimination if the 
difference in treatment, resulting from the application of the rules concerning pension, results in a disproportionate restriction of the rights of the 
persons concerned in this respect” (C.C., 12 June 2014, 90/2014). 
68 C.E., 6 July 1992, PEETERS, 39992. The principle is the same in relation with the law when the statute is the work of the legislature, such as in military 
matters (Art. 182, Const.): “B.21.1. Pursuant to Article 182 of the Constitution, it is the duty of the federal legislature to determine the method of 
recruitment of the army and to manage the promotions, rights and obligations of military personnel. To do this, the legislature has significant 
discretionary powers, which allow it to adapt the status of military personnel to the changing needs of general interest. The Court cannot censure the 
measures taken by it unless they resulted from a manifestly unreasonable assessment” (C. Const., 19 April 2015, 40/2015). 



As a result, the law of change prevails over a general principle of legitimate expectation when general interest 

is in question69. A transitional system of law is not necessary. If the author of the rule modifies it by creating 

a transitional system, this transitional system must itself comply with the rules of equality and non-

discrimination70. Even in European Union law, the principle of legitimate expectation is expected to yield 

before the law of change71.  

The most recent period is that of nuances. The Council of State72 and the Constitutional Court established 

that the authority must take into account the legitimate expectation that could result from a rule. A 

transitional system would be indicated except when a compelling reason of general interest can justify the 

breach of the legitimate expectations of this category of litigants73. A certain delay between the publishing 

of the new rule and its entry into force may sometimes be necessary to allow the recipients to benefit from 

sufficient legal certainty74. 

The modification of the rule applies to situations still in effect, irrespective of whether or not they are created 

by an act of individual application that triggered the application of the rule. Thus, the modification of the 

status is immediately applicable to the officials who were already named and still in service75. However, it is 

the duty of the legislature to modulate this principle. This choice was made in the Walloon decree dated 11 

March 1999 pertaining to environmental permits: “When it rules on, amends or updates the general, sector-

based and integral conditions, the Government specifies the period in which the new conditions will apply to 

existing establishments. If there is no specification, the new conditions will apply only to establishments that 

                                                           
69 C.E., 22 June 1999, BEKE, 81185: “3.3.2. Overwegende dat het door verzoekers ingeroepen vertrouwensbeginsel ondergeschikt is aan het beginsel 
van de veranderlijkheid van de openbare dienst, op grond waarvan het bestuur om redenen van algemeen belang eenzijdig kan ingrijpen in de 
rechtstoestand van ambtenaren”; D. RENDERS and L. VAN SNICK, “La place des lois du service public dans la hiérarchie des normes” The public service, 
The laws of public service, Brussels, La Charte, 2009, pp. 1 et seq., sp. nos. 90 et seq. 
70 C. C., 16 July 2009, 121/2009, grounds B.63; C. Const., 19 December 2013, 167/2013, grounds B.2.3; C.C., 10 July 2014, 102/2014, grounds B.6. 
71 “As regards the principle of protection of legitimate expectation, it is important to note that it is subject to a settled case law that a new rule is 
immediately applicable to the future effects of a situation falling under the scope of the older rule, and that the scope of application of the principle 
of protection of legitimate expectation cannot be extended to prevent, in general, a new regulation from being applicable to the future effects of 
situations falling under the scope of the former regulation (refer, in particular, to the ruling dated 29 January 2002, Pokrzeptowicz-Meyer, C-162/00, 
Rec. pg. I-1049, points 50 and 55)” (C.J.U.E., 14 January 2010, STADT PAPENBURG vs. Germany, C-226/08). “As the Court has already ruled, once 
cannot place one’s trust in the total absence of legislative change, but can only call into question the terms of application of such a change (refer, as 
regards a legislative change repealing the right to deduct value added tax for certain charges related to the leasing of buildings, to the ruling dated 
29 April 2004, aff. C- 487/01 and C-7/02, Gemeente Leusden and Holin Groep, Rec., I-5368, pt 81). Similarly, the principle of legal certainty does not 
require the absence of legislative change, but rather requires that the legislature takes into account the special situations of economic operators and 
provides, where applicable, adaptations to the application of new legal rules” (C.J.C.E., 7 June 2005, aff. C-17/03, Vereniging voor Energie, Milieu en 
Water et al. vs. Director van de Dienst uitvoering en toezicht energie, grounds 80 and 81) 
72 C.E., 19 March 2001, VERVLIET, 94.090: “2.5.2. Considering that the general principles of good governance  include the right to legal certainty, that 
it thereby follows that the legitimate expectations  aroused by the public authorities in the citizen must, as a general rule, be  honoured and that, if 
the status of civil servants can still be modified, even  in an unfavourable direction to the civil servant, when required by the interest of the service,  
the authority must nevertheless act prudently by not intervening unexpectedly  in an existing situation, unless there are serious grounds for it”. 
73 C. Const., 16 June 2011, 107/2011, grounds B.6.4; also C. Const., 17 January 2013, 2/2013, grounds B.9.2, cited below; C. Const., 23 January 2014, 
8/2014, grounds B.29.1.; C. Const., 8 May 2014, 80/2014, grounds B.28.3.2; C. Const., 12 June 2014, 91/2014, grounds B.15.1: “If the legislature ruling 
on a decree believes that a change in policy is required, it can decide to have the new policy come into force immediately and is not required, in 
principle, to provide for a transitional system. Articles 10 and 11 of the Constitution are not violated if the transitional system or the absence of such 
a system causes a difference in treatment that cannot be reasonably justified or if it causes an excessive breach of the principle of legitimate 
expectation. This is the case when the legitimate expectations of a given category of litigants are violated without a compelling reason of general 
interest that can justify the absence of a transitional system established in their favour. The same applies all the more so in fiscal matters, in which 
the legislature ruling on a decree has significant discretionary powers, even when it decides to increase the amount of a tax and assesses whether 

the said increase requires establishing a transitional system”; C. Const., 29 October 2015, 150/2015, grounds B.5. 
74 C. Const., 11 June 2015, 86/2015, grounds B.4.7 (it was concluded that the period, given to the insurance intermediaries to adapt to the policies 
resulting from the new royal decrees confirmed by the contested law, was insufficient).  
75 Thus, in the same manner, as regards modifying the pension scheme of statutory civil servants still in service (work of law due to Article 179 of the 
Constitution), it was concluded: “B.9.1. The fact that the law dated 28 December 2011 modifies the reference treatment does not violate legal 
certainty in a discriminatory manner. It is the ordinary effect of any legislative rule to become applicable immediately, not only to events that occur 
after its entry into force, but also to the legal effects of events that occurred before its entry into force. Additionally, Article 106 of the law dated 28 
December 2011 constitutes a transitional provision by which the legislature chose to delay the entry into force of Article 105 of the law dated 28 
December 2011 for the category of civil servants who reached the age of 50 years on or before 1 January 2012. A rule cannot be qualified as retroactive 
unless it applies to events, acts and situations that were unchangeable when it came into force. The fact that this transitional provision does not apply 
to other categories of statutory civil servants does not mean that it violates the constitutionality of the contested provisions. B.9.2. A transitional 
system cannot be considered as discriminatory unless it causes a difference in treatment that cannot be reasonably justified or if it causes an excessive 
breach of the principle of legitimate expectation” (C. Const., 17 January 2013, 2/2013). 



were authorised or declared after they came into force” (Art. 9). The principle chosen by the legislature is 

not one of immediate application, but that of a delayed application. The justification that was given was the 

desire to provide legal certainty76. This allows the coexistence of different specifications, some for existing 

establishments and the others for new establishments77. 

10.- Law of change and legitimate expectation. Opposing act and individual situations 

 

An annulment modifies a regulation, while an opposing act targets an act of individual application or, more 

specifically, its effects. There are two conditions for an opposing act: the act of individual application should 

produce long-lasting effects and the administration is in charge of controlling these effects. In this case, it 

can use an opposing act to redirect its effects over time. 

Whereas, by definition, a normative rule is meant for the future and necessarily produces long-lasting effects, 

it is possible that an act of individual application does not produce very long-lasting effects. This may pertain 

to banning demonstrations on public roads or a refusal to grant a permit78. Therefore, this condition must be 

highlighted here. The question of an act of individual application disappearing in the future has no meaning 

unless the act of individual application produces long-lasting effects that are to be redirected or removed. 

As soon as an act of individual application produces long-lasting effects that must be controlled by the 

administration, it is possible to establish an opposing act. Modifying an act for the future appears to be 

possible, even when it was issued for an unlimited duration, without the principle of legal certainty or the 

protection of legitimate expectation opposing this, so long as the desired modification is justified by a valid 

reason79.  

In the DEURAGAS company ruling dated 1 July 198080, the Belgian Council of State81 confirmed the validity of 

a decision for the early termination of an authorisation to use a dangerous establishment, issued for thirty 

years. The administration had reconsidered the permit to continue the operation, in a case where no 

violation of the authorisation conditions was alleged against the operator. The administration gave the 

operator a grace period of a few months to stop its installation. The Council of State based its decision on the 

principles even though the express provisions of the applicable regulation did not allow such an action except 

in the case of an offence82.  

                                                           
76 Summary of grounds, Project, pg. 11. 
77 M. PAQUES, “Les conditions d’octroi du permis d’environnement”, in Le nouveau décret wallon relatif au permis d’environnement, Brussels, 
Bruylant, 2000, pp. 91 et seq., sp. pg. 138; on Article 9 and the conditions, ibid., pp. 115 et seq. 
78 C.E., 17 February 2005, SCARRON, 140.828, in brief by Fr. HAUMONT, Am.-Env., 2005, pg. 241: “the Board of the mayor and aldermen’s refusal to 
grant a permit [act that was withdrawn] was meant to modify the legal order, irrespective of whether this pertained to the permit applicants or third 
parties; that it was not alleged that this act was subject to an appeal and caused an irregularity that resulted in its withdrawal; that the contested 
decisions were adopted by an authority that exhausted its competence by refusing the requested permit”. 
79 This is especially the case when community law imposes a new procedure to continue to act pursuant to the granted authorisation. In this sense, 
C.J.U.E., 14 January 2010, Stadt Papenburg vs. Bundesrepublik Deutschland, C-226/08 (grounds 44 et seq.): “Contrary to what is stated by the Stadt 
Papenburg and the Commission, there is no reason drawn from the principles of legal certainty or protection of legitimate expectation that opposes 
the channel dredging works in question in this case, since being authorised permanently pursuant to national law, they are, as distinct and successive 
projects, subject to the procedure laid down in Article 6, paragraphs 3 and 4 of the habitat directive. As regards the principle of legal certainty, it 
mainly requires that a regulation resulting in unfavourable consequences for individuals should be clear and precise and its application should be 
predictable for litigants (ruling dated 7 June 2005, VEMW et al., C-17/03, Rec. pg. I-4983, point 80). And yet, this is the case of the habitats directive 
as regards the situation in question in this case. “As regards the principle of protection of legitimate expectation, it is important to note that it is 
subject to a settled case law that a new rule is immediately applicable to the future effects of a situation falling under the scope of the older rule, and 
that the scope of application of the principle of protection of legitimate expectation cannot be extended to prevent, in general, a new regulation from 
being applicable to the future effects of situations falling under the scope of the former regulation (refer, in particular, to the ruling dated 29 January 
2002, Pokrzeptowicz-Meyer, C-162/00, Rec. pg. I-1049, points 50 and 55). 
80 C.E., 1 July 1980, S.P.R.L. DEURAGAS, 20491, and a comment in M. PAQUES, from unilateral act to contract in administrative action, o.c., no. 190. 
81 This was the decision of the French Council of State, based on the natural requirements of the administrative police, C.E., fr., 1 February 1980, Jean 
RIGAL, A.J.D.A., 1981, pg. 43 and the conclusions of the government commissioner BACQUET. 
82 D. LAGASSE, “La surveillance et l’action des pouvoirs publics”, in Le décret wallon relatif au permis d’environnement, Brussels, Bruylant, 2000, pp. 
221 et seq., sp. no. 12. 



The decision of the DEURAGAS ruling shows that the expectation to operate for thirty years, under the cover 

of the initial authorisation, is conditional and that reducing the period does not violate the law. The ruling 

allows breaching the legitimate expectations of the beneficiary. The breach is compliant with law83, and did 

not require compensation to be paid, which is what opened the way to equity proceedings for extraordinary 

damage84.  

11.- Appearance of competence and legitimate expectation  

 

Appearance is sometimes the source of competence. The link with legitimate expectation is evident. A civil 

servant who appears properly vested to the eyes of a normally diligent observer shall be considered as such 

by law, even if the irregularity of the situation is revealed later. This is the case, for example, of a civil servant 

involved when an act was adopted, whose appointment was later terminated with retroactive effect. It is 

expedient to consider that the acts accomplished by him are justified by the theory of the de facto civil 

servant. Thus, in order to provide legal certainty, the examinations supervised by a professor who was 

“apparently appointed lawfully” and whose appointment was terminated later, shall be considered as validly 

completed from the point of view of the competent authorities85 86.  

Accused of being an abuse of authority, this theory can be applied when the cause of incompetence lies in 

the person of the author of the act, but not in an abuse of the powers attached to the function with which 

this author is lawfully vested87. Professor P. GOFFAUX criticises this limitation88.  

In the domain of civil liability, it is true that the authority engages the responsibility of the public legal body 

by an act related, in appearance, to the function, as it appears to any reasonable and prudent person89. On 

the contrary, when the wrongful act is not related, even in appearance, to the task90, the authority no longer 

engages the responsibility of the public legal body. 

Professor David RENDERS supports this obligation founded on appearance in the domain of liability, because 

“in this domain, the symmetry between the powers of the debtor and the source of the obligation is not 

mandatory”91. On the contrary, for the author, Article 33 of the Constitution does not permit a judge to 

sentence the municipality to sign a sales contract initiated by the incompetent body (the college) when the 

                                                           
83 The objective is legitimate, the system is adequate and the violation of the right to property or liberty of commerce and industry is also proportionate 
(Eur. Court D.H., 22 January 1991, FREDIN). 
84 In this DEURAGAS ruling, the Council of State suggested that the applicant should submit a suit in equity in compensation for the extraordinary 
damage caused by the withdrawal of its authorisation, based on Article 11 of the coordinated laws on the Council of State. 
85 C.E., 6 March 1973, DIERICK, 15.744, Rec., pg. 191. 
86 The theory of appearance may not always be in favour of the one who created the appearance. M. GOFFAUX recommends that one must not base 
one’s case on this theory in situations in which the administration relies on the theory of the de facto civil servant. In this case, the continuity of the 
public service justifies the competence (P. GOFFAUX, Dictionnaire, o.c., pg. 119). For examples of civil servants who appear to be validly vested to a 
normal observer: C.E., 14 July 1954, DARCY, 3.592; C.E., 20 May 1975, TEDESCO REGULI, 7.024; C.E., 16 December 1987, LA CAMBRE, 29.030. Also 
refer to B. LOMBAERT, “La nomination des notaires au crible du Conseil d’Etat”, Rev. Not. b., 2000, pg. 644 to 663. According to LOMBAERT, there has 
to be an absolute need to justify the theory of the de facto civil servant as a remedy to incompetence. The author criticises the ruling of the Council 
of State dated 6 March 1973, DIERICK. 
87 Not. C.E., 6 February 1975, Municipality of ETTERBEEK 16.862 and Municipality of WOLUWE SAINT-LAMBERT, 16.883; J. DEMBOUR, o.c., 1978, pp. 
270-271. 
88 Ibid. 
89 Cass., 29 May 1947, Pas. 1947, I, pg. 216, note R. H.; On this ruling, C. CAMBIER, Principes du contentieux administratif, Brussels, Larcier, 1961, T. I, 
pg. 263; Cass., 30 April 1953, Pas. 1953, I, 672; L. VANDEN BERGHE, Overheidsaansprakelijkheid in belastingzaken voor verkeerde inlichtingen, Brussels, 
CED Samsom, 1983, no. 40; concl. J. VELU, spec. Cass., 19 December 1991, no. 38; A. VAN OEVELEN, “De aansprakelijkheid van de Staat voor 
ambstfouten van magistraten en de orgaantheorie na het Anca-arrest van het Hof van cassatie van 19 december 1991”, R.W., 1992-1993, pg. 377 et 
seq., sp. no. 11. 
90 An act aimed at being detrimental to another person or which would constitute a gross lack of foresight or a total and inexcusable ignorance of the 
law shall no longer engage the responsibility of the public legal body, if it lacks any conceivable representation, Mons, 26 March 1975, Pas. 1976, II, 
pg. 5 and ref, pg. 6. 
91 D. RENDERS, “La théorie du mandat apparent à l’épreuve de la Constitution”, in En hommage à Francis Delpérée. Itinéraires d’un constitutionnaliste, 
Brussels, Bruylant, 2007, pp. 1321 et seq. Indeed, it is better to call into question the responsibility of the administration than to demand compensation 

from it for what it cannot do! Even if the sentence more often concerns damages due rather than acts, this results in a general problem of admissibility 

of the administration’s fault liability, which is still widely recognised ever since the ruling of the Court of cassation dated 5 November 1920. 



competent body (the council) opposes it. In other words, he rejects the theory of appearance as a source of 

legality of an act contrary to the order of competences.  

It is true that justifying competence by appearance is a practical compromise that prevents having to divert 

liability in order to find a solution to the objectively reported problem of competence.  

The same reasoning justifies the application of the aforementioned contra legem principle. 

12.- Legitimate expectation and impartiality 

 

Impartiality is a condition for expectations from public institutions.  

The judge must be independent and impartial92. These are guarantees of a fair process, especially laid down 

in Article 6 of the ECHR, in its scope of application93, and via a general principle of law, applicable in Belgium, 

to any jurisdiction94. They have two sides, one subjective (which excludes the prejudices and personal interest 

of the judge in solving the dispute), and the other objective (which excludes what can give an appearance of 

bias).  

It was concluded that “B.8.1. It is fundamentally important, in a democratic State, for the courts to have the 

trust of the public and all parties to a process (ECHR, 26 February 1993, Padovani vs. Italy, § 27), which implies 

that these courts must be impartial. This impartiality must be assessed in two ways. Subjective impartiality, 

which is presumed until proven otherwise, requires that in a case that must be judged, the judge is not party 

to it, is not prejudiced and has no interest in its outcome. Objective impartiality requires that there should 

be sufficient guarantees to dismiss even justified apprehensions on these points (ECHR, 1 October 1982, 

Piersack vs. Belgium, § 30; 24 May 1989, Hauschildt vs. Denmark, §§ 46 and 48; 16 December 2003, Grieves 

vs. United Kingdom, § 69). B.8.2. As regards objective impartiality, it is necessary to verify if, regardless of the 

judges’ behaviour, there are provable facts that arouse doubts on the subject of this impartiality. In this 

respect, even an appearance of bias can become important (ECHR, 6 June 2000, Morel vs. France, § 42; 24 

June 2010, Mancel and Branquart vs. France, § 34). If it is necessary to examine whether a judge, in a specific 

case, has aroused such apprehensions, the point of view of the litigant is taken into account but does not 

play a decisive role. On the contrary, the determining point is knowing whether the apprehensions of the 

interested party can be objectively justified (ECHR, 21 December 2000, Wettstein vs. Switzerland, § 44)” (C. 

Const., 123/2011 dated 7 July 2011). 

The principle of impartiality, recognised in judicial matters, is also imposed on the active administration95. It 

is recognised as an independent principle, but is meant to guarantee trust in the administration. Here too, it 

has two sides. It forbids any personally interested civil servant from participating in decisions in which their 

judgement can be influenced by the benefits that they could draw from the decision (personal 

impartiality) 96 97. It also forces the administrative body to abstain from taking a decision in which its 

                                                           
92 “A judicial remedy supposes the possibility of submitting a dispute before an independent and impartial court” (C. Const., 15 October 2015, 
138/2015, grounds B.136.2). 
93 ECtHR, 27 September 2011, A. MENARINI DIAGNOSTICS S.R.L. vs. Italy, grounds 61. 
94 C. Const., 3 December 2009, 195/2009, grounds B.8., and the consequences of the ruling on the specific consistency of these obligations; C. Const., 
13 October 2009, 157/2009; C. Const., 13 October 2011, 155/2011; C.C., 8 May 2014, 74/2014, grounds B.7.2.; C. Const., 30 June 2014, 98/2014, 
grounds B.6.4.2 and B. 14.1.; C. Const., 16 July 2015, 103/2015, grounds B.11.2.; C.E., 16 February 2011, JACMIN, 211.299 which contains other 
references to the case law of the ECtHR. 
95 Cass. 9 January 2002, J.L.M.B., 2002, pp. 1076 et seq., concl. Adv. gen. SPREUTELS. 
96 C.E., 9 May 2014, LONTZEN MUNICIPALITY, 227.339 (“The indirect participation of a candidate for a public function - whatever the form - in the 
treatment of a case file that resulted in a decision from the supervisory body to annul the act naming another candidate is not consistent with the 
general principle of impartiality”). 
97 The principle of personal impartiality gives rise to legislative interventions that aim at specifying its consistency in certain situations. For example, 
in the public procurement law, Article 8 of the law dated 15 June 2006 pertaining to government contracts and certain works, supply and service 
contracts; the royal decree dated 14 January 2013 “establishing the general rules of execution of government contracts and public works concessions” 



judgement could be influenced by earlier decisions that it took or by the benefits that the public legal entity 

that it represents could draw from its thus influenced action (functional impartiality). The principle of 

functional impartiality forbids the appearance of bias. It guarantees trust in the administration. 

While personal impartiality is necessary, functional impartiality has many shades. The principle must be 

compatible with the specific structure and type of the active administration98. It cannot even be invoked in a 

situation concerning the normal application of law99 and cannot prevail over the latter except in cases where 

its requirements are supported by sources of law that are hierarchically superior to the said law100. The 

principle therefore is quite limited101. 

The specific requirements of the principle vary depending on the circumstances. The Council of State deems 

that the members of the administrative committees are generally required to behave independently with 

respect to the administration that they must advise, unless specified otherwise in a text102. The presence of 

a medical officer of the municipality in a community medical committee is not, in itself, something that would 

call the independence of the committee into question. On the other hand, the judge is stricter when it comes 

to the composition of a review board103.  

Prohibiting people from holding several positions is one aspect of the principle of impartiality. It is based on 

the adage Justice should not only be done, but should also be seen to be done, and is part of public order104. 

No appearance of bias is allowed. Thus, in the aforementioned THYS ruling, Dr. B. who had drafted an 

unfavourable report on the state of health of the applicant, cannot then be a part of the medical committee 

in charge of assessing the state of health of the same person and ascertaining whether it is okay for the 

person to, in particular, resume his work, without the suspicion of bias being cast on this committee. The 

accuser cannot participate in the deliberation105.  

In the non-judicial and non-disciplinary domain, this imperative especially applies to appeals106. It is part of 

public order as it serves the society in its whole before the interested party107. For the complaint of 

impartiality to be upheld, it is necessary for two cumulative conditions to be met: “On the one hand, the 

                                                           
(Art. 145). Case in which the legislature or the author of the rule forbids governmental instructions to administrative bodies: Art. 13. As part of 
exercising the tasks of the Resolution College, its members act independently and objectively in general interest, as specified by the law dated 25 
April 2014. They do not ask for or follow any instruction from the State bodies or any other public or private entities. During their term of office and 
for one year after they leave their post, the members of the Resolution college do not accept any task on behalf of an establishment under the control 
of the Bank pursuant to Article 12bis of the law dated 22 February 1998 or the European Central Bank pursuant to Regulation no. 1024/2013, or which 
is remunerated by such an establishment (Royal decree dated 22 February 2015 determining the terms of organisation and functioning of the 
Resolution college, the conditions in which the Resolution college exchanges information with third parties and the measures taken to prevent any 
conflicts of interest). 
98 C.E., 30 June 1987, DECRAEMERE vs. R.M.T., 28321, A.P.M., 1987, pg. 119. M.-A. FLAMME, Droit administratif, Brussels, Bruylant, 1989, T. I, no. 28; 
O. DAURMONT and D. BATSELÉ, “1985-1989 – Cinq années de jurisprudence du Conseil d’Etat relativement aux principes généraux du droit 
administratif”, A.P.T., 1990, pp. 262 et seq., no. 40; Ref. Liège, 24 October 1989, FAWAY vs. C.P.A.S. of Liège; C.A., 29 October 2003, 141/2003, grounds 
B.4.2. 
99 C.E., 23 October 2002, LEJEUNE, 111.814; C.E., 11 July 2012, EL AL ISRAËL AIRLINES LTD, 220.275: “Furthermore, considering that while the 
principle of impartiality forces the  authority to ensure that it does not give an impression of bias, the critique of  bias cannot be based on a situation 
that results only from the normal application of the legislation; that when the authority that rules on the sanction is an official  of the administration, 
in this case the executive official of the I.B.G.E., its impartiality cannot be called into question unless specific facts are invoked, which  throw 
reasonably doubt about the suspicion of bias against it;  that no violation of the principle of impartiality can be deduced from the structure and  
competences of the Institute that it manages, in the form that they were established by  the order, which envisages the participation of this Institute 
in the drafting of  environmental regulations, or from the circumstance that the I.B.G.E. had contributed in  defending, before the Council of State, 
the legality of the regulation applied in this case  during an appeal for annulment filed against it, or from the fact that it was the  officials of the 
I.B.G.E. who reported the infractions, or from the fact that the fines are  paid to this Institute, or from the fact that the executive official had signed 
certain documents of the proceedings that lead to the contested decision; that the plea is not well-founded”. 
100 C.E., 23 June 2011, MONARD, 214.094. 
101 For example, C.E., 26 June 1989, DOYEN, 32785. 
102 C.E., 28 January 1986, THYS, 26116, Rec., grounds 42311 and 42322. 
103 C E., 27 June 1985, M. and V. vs. INAMI, 25529, R.W., 1986-1978. 
104 C.E., 28 January 1986, THYS, 26116, Rec., grounds 4323 
105 In the same sense, Constitutional Council, 25 November 2011, A.J.D.A., 2012, pg. 5789, chron. M. LOMBARD, S. NICINSKI and E. GLASER. 
106 Brussels, 12 December 1989, J.L.M.B., 1990, pg. 907, note P. MARTENS, “Le sursis à exécution des actes administratifs: solutions nouvelles et 
problèmes nouveaux”, sp. pg. 919. 
107 C.E., 28 January 1986, THYS, 26116. 



alleged facts must be specific, legally reported and such that they throw the suspicion of bias against the 

authority concerned, and on the other hand, the circumstances must show that the bias could influence the 

decision of the said authority”108. 

It was concluded “Considering that the general principle of impartiality must be applied to every active 

administrative body, even if it is only a consulting body in charge of providing clarifications to the competent 

authority by a simple opinion or a suggestion on a decision; that it is enough for an appearance of bias to 

arouse a legitimate doubt in the applicant as regards the capability of handing its case while remaining 

completely impartial; that, however, this principle is applicable only insofar as it is compatible with the 

specific type, and especially with the structure of the active administration; that, moreover, the impartiality 

of a collegial body cannot be called into question unless, on the one hand, specific facts that throw the 

suspicion of bias against one or more members of this college can be legally reported and that, on the other 

hand, the circumstances show that the bias of this or these members could influence the entire college” (C.E., 

10 March 2011, the private limited liability company IMAGINE 2010, 211.923, J.T., 2011, pg. 539; also, C.E., 

12 December 2012, TILMANS, 221.722; C.E., 18 February 2015, POLI, 230.237)  

It was also concluded that the principle of impartiality “does not forbid the government to initiate a public 

works project; that the legislature may vest the Government with the power to issue a permit on the request 

of the central administration; [...] that the structure of the active administration, particularly the institutional 

situation of the Government and its members, prevents the minister who has Public Works in his portfolio 

from being considered as functionally biased when he rules, by delegation of the Government, on the appeal 

filed against a decision of the community council on the request of the administration that he directs” (C.E., 

7 May 2013, FASTRE and FASTRE, 223.414). 

For a case in which facts of functional partiality were found: “that a complaint cannot be filed against the 

Chairperson for denouncing, to the judicial authority, the facts that she considered as serious and which she 

was aware of due to her role as the Chairperson of the CPAS; that on the contrary, she was able to give the 

impression – not solely by this denunciation, but by investigations lacking transparency, by the delay in 

informing the social welfare council and by the advice given to a plaintiff under a limitation that could not be 

perceived by the latter as being perfunctory – of having built a personal, unfavourable opinion concerning 

Louis LEONARD and, therefore, of having voluntarily or otherwise influenced the other members of the social 

welfare council with this opinion; that, in the described context, a suspicion of bias could have reasonably 

been aroused in the person that was sanctioned in the end; that the organic law dated 8 July 1976 concerning 

public centres of social welfare governs the functioning of the social welfare council and especially provides 

for cases of the absence or temporary incapacity of the chairperson; that, since she could without disturbing 

the functioning of the administration, the chairperson of the social welfare council should, in the 

circumstances in question, have abstained from chairing the council in the case of Louis LEONARD; that the 

fact that the social welfare council voted unanimously for the sanction and that the supervisory and appeal 

authorities approved or refused to amend the decision of the said council does not absolve the procedure 

from the fault tainting it; that so long as they are based on the violation of the principle of impartiality, the 

first and third pleas are well-founded” (C.E., 22 December 2004, C.P.A.S. of HOUFFALIZE and LEONARD, 

138.787: Also, C.A., 114/2000; C.E., 22 February 2010, FOUARGE, 201.140; C.E., 6 October 2011, TORDEURS 

et al. 

On the fact that the general principle of impartiality does not impose on a collegial body to pronounce, by 

secret ballot, on presentations and appointments in the absence of determining elements of law (C.E., Ass., 

13 March 2012, CLIJSTERS, 218.453 and C. Const., 28 February 2013, 23/2013). 

                                                           
108 O. DAURMONT and D. BATSELÉ, o. c., no. 44. 



The Court of cassation acknowledged that a judge has the power to verify if a request for reparations 

formulated by the administration affects its impartiality or if it does not have the appearance of an impartial 

decision. The assessment of impartiality falls under the control of legality of the administrative action. On a 

compliant opinion of the deputy civil servant, the community college had issued unlawful permits that were 

annulled by the Council of State. These administrations can have actions for indemnity filed against them109. 

They therefore attempted to request for compensation limited to only what they had done. Their impartiality 

was dubious. 

It was concluded “that the principle of impartiality constitutes a general principle of law that, as a rule, is 

applicable to all active administrative bodies; that a violation of the principle of impartiality does not require 

proof of the bias being reported, but an appearance of bias is sufficient; It is expected that while exercising 

his control of legality, if the judge believes that the administrative authorities were in a situation that did not 

allow them to function with the required impartiality, he has a choice between one of the compensation 

methods laid down in Article 155, § 2, of the aforementioned Walloon Code, and he may lawfully refuse the 

request made by these authorities, without having to also inspect the internal or external legality of this 

request; that in this case, as regards the compensation, only the request of the injured third parties was 

brought before the judge, which he deemed well-founded” 110. 

13.- The principle of good citizenship against the principle of legitimate expectation 

 

To a limited extent, the principle of good governance has, at least in its most general forms of manifestation, 

a reciprocal side and imposes responsibilities on the citizen111. 

For example, the Council of State concluded, after having stated that the principle of impartiality, based on 

the adage Justice should not only be done, but should also be seen to be done, is part of public order, that 

“this character of public order can be neutralised by another general principle that is also part of public order, 

which is expressed in the adage Fraus omnia corrumpit and which can consider the following to be a form of 

fraud - the fact of knowingly abstaining or abstaining with an excessive degree of frivolity (culpa lata dolo 

aequiparatur), from asserting ones rights in an administrative procedure in order to plead later, after the 

administration has made its decision, to the Council of State, of the ignorance of one’s rights; that anyone 

who acts in this manner is unworthy of appealing to the judge and therefore cannot, necessarily, be entitled 

to pleas for annulment, even if they fall under public order” and, later, “the requirements of good governance 

also apply to the citizen”112. 

The Flemish doctrine presents, along with the principles of good governance (beginselen van behoorlik 

bestuur), the principles of good citizenship (beginselen van behoorlijk burgerschap). The case law certainly 

reflects this113. The principle of good citizenship tends to strengthen the principle of legality and weaken the 

                                                           
109 Cass., 18 June 2010, C.080211.F, in brief in Amén.-Env., 2011/1, pg. 45. 
110 Cass. 9 January 2002, J.L.M.B., 2002, pp. 1076 et seq., concl. Adv. gen. SPREUTELS. Also refer to Corr. Brussels, 26 April 2000, Amén.-Env., 2000, 
315; Cass., 23 January 2013, no P.12.1424.F. 
111 In the same respect, the corresponding obligations that the legislature may create in the domain of economic, social and cultural laws (Art. 23, 
Const.) and C. Const., 21 May 2015, 67/2015: “B.10.1. However, the preparatory works of Article 23 of the Constitution show that the Constituent did 
not wish “to confine the citizens to a passive role or [...] to encourage them to adopt a passive attitude”, but rather wished to declare that “anyone 
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the society in which he lives” (Doc. parl., Senate, S.E. 1991-1992, no. 100-2/4°, pp. 16-17). For this reason, it allowed the legislature, which it vests 
with the duty of guaranteeing economic, social and cultural rights, to take into account the “corresponding obligations”, as formulated in Article 23, 
paragraph 2”. 
112 C.E., 28 January 1986, THYS, 26116, J.T., 1989, pg. 307, obs. D. LAGASSE; refer to other examples provided by M. VAN DAMME, o.c., R.W., 1989-
1990, pg. 1108; our study, specs., Act. Dr., 1993, sp. no. 14. 
113 J. DE STAERCKE, “Algemene beginselen van behoorlijk burgerschap. Naar een wederkerig bestuursrecht?”, Jura Falconis, 2001-2002, nr 4, pg. 505-
535; Id., Beginselen van behoorlik bestuur en behoorlijk burgerschap, Bruges, Vanden Broele, 2002; A. MAST, J. DUJARDIN, M. VAN DAMME and J. 
VANDE LANOTTE, Overzicht van het Belgisch administratief recht, Malines, Kluwer, 2009, no. 49; I. VAN DEN DORPEL, “Behoorlik burgerschap en de 
beoordeling van de redelijke termijn door de Raad van State”, C.D.P.K., 2013, pp. 242 et seq.: C.E., 16 November 2009, CLINCKSPOOR, 197.835; C.E., 



role of the principle of legitimate expectation. Thus, the principle of good citizenship especially signifies that 

the citizen respects the law. For example, when the law forces one to obtain a permit before carrying out 

certain works, the citizen must request for it and wait for it to be issued before acting. He may act as per his 

expectations based on a constant and legal behaviour of the authority while the prior request is being 

examined, but if he acts without a permit and then criticises a refusal to grant a regularisation permit, he can 

no longer act as per such expectations by invoking the principle of legitimate expectation in any valid manner. 

It was concluded: “20. Een burger kan zich beroepen op verwachtingen geput uit een constante, wettige 

gedragslijn van de overheid. Even goed houden, naast uiteraard het legaliteitsbeginsel, de regelen van een 

behoorlijk burgerschap in dat een burger de wet naleeft, en, toegepast op het voorliggende geval, dat die 

burger, wanneer hij werken wil uitvoeren waarvoor de decreetgever een voorafgaande vergunning vereist, 

die vergunning ook aanvraagt en een gunstige beslissing dienaangaande afwacht alvorens de werken uit te 

voeren. Wanneer hij meent zich op dergelijke verwachtingen te kunnen beroepen, dient hij deze aan te 

voeren tijdens de decretaal voorgeschreven vergunningsprocedure. Hij kan zich derhalve, nadat hij 

eigengereid vergunningsplichtige handelingen heeft gesteld zonder de vereiste vergunning, naar aanleiding 

van het niet-inwilligen van een later ingediende regularisatieaanvraag, niet beroepen op vermeende 

verwachtingen, zowel bestaande op het ogenblik van het stellen van die handelingen, als, nog veel minder, 

op “verwachtingen” die nadien zouden zijn ontstaan. Bijgevolg kan de verzoeker zich in casu niet op 

ontvankelijke wijze op het “vertrouwensbeginsel” beroepen. Het rechtszekerheidsbeginsel laat niet toe om 

af te wijken van de geldende wettelijke en reglementaire voorschriften” (C.E., 14 September 2010, 

VERHULST, 207.339). 

14.- Case law, reversal, legal certainty and legitimate expectation 

 

The decisions made by a judge while interpreting or applying normative texts, or even creating them in places 

that are lacking, become case law that will be applicable to subsequent cases. No rule forces this. Our law 

even opposes that precedents must be mandatory for judges114, but everyone knows the power of the 

precedential effect of court decisions. In fact, referring to another court decision does not violate Article 6 of 

the Legal Code, since the judge doing so does not assign it the scope of a general and regulatory provision115. 

Moreover, the consistency of case law is in the interest of the legal certainty, predictability and equality 

before the law. The specifications given to a normative text by case law contribute to its clear and specific 

character116, but do not have the same degree of certainty and predictability as formal law117. 

                                                           
29 June 2004, KODEVA, 133.265; C.E., 26 January 2006, PEELMAN, 154.161; C.E., 6 March 2007, LAMIN, 168.557; comp. C.E., 4 June 2008, THIJS vs. 
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114 G. de LEVAL, Institutions judiciaires, Liège, Scientific collection of the Faculty of Law, 1992., pg. 39. 
115 Cass., 19 September 2014, J.L.M.B., 2015, pg. 1013. 
116 As regards the criterion of legality required in multiple provisions of the ECHR, ECtHR, 5 June 2015, LAMBERT et al. vs. France, grounds 156 to 160. 
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EUROPEAN COMMUNITIES vs. IRELAND, C-427/07, grounds 93 and 94; C.J.U.E., 13 February 2014, EUROPEAN COMMISSION vs. UNITED KINGDOM,  
C-530/11 “For all that, it cannot be considered that every case law practice is uncertain in character and is, by nature, not likely to comply with these 
requirements”). 
117 By multiple ruling in the general assembly, on 17 February 2011, the Alien litigation council concluded that, for an appeal for suspension of extreme 
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56.205, 56.207 and 56.208). The Constitutional Court decided that case law does not provide a sufficient guarantee as regards the administration, but 
also concluded that the competence of annulment of the Litigation Council was not sufficient as regards the aforementioned Article 13, since it did 
not allow taking into account any information presented after the contested act (C. Const., 16 January 2014, 1/2014, grounds B.8. et seq.). 



Founding case laws is not necessarily seen in a negative light by the legislature. The project to construct a 

case law is also part of the grounds for the creation of the Belgian Council of State: a case law that constitutes 

administrative law beyond cases in which justice is rendered to parties and which sheds light on the entire 

administration and all citizens118. 

Case law is therefore a positive consequence of the creation of an administrative court, rather than a 

cumbersome impediment to the subsequent action of managers who are required to take into account the 

prohibitions or specifications issued by the judge119. 

However, there is no vested right to a settled case law and a court is allowed to overturn a part of its case 

law120. The Constitutional Court has undertaken a theoretical and practical study of the admissibility of 

overturning its own case law. It wished to change it case law related to the possibility of sentencing the 

administration, which yields in court, to pay the other party a proceedings compensation covering all of the 

lawyer fees. It referred to the case law of the European Court of Human Rights and concluded as follows: 

“B.9.1. Even if, according to the European Court of Human Rights, “the requirements of legal certainty and 

protection of the legitimate expectation of litigants do not grant the vested right to a settled case law” (ECHR, 

18 December 2008, Unedic vs. France, §74), the Court must still ensure the consistency of its case law and 

“it is in the interest of the legal certainty, predictability and equality before the law that it does not diverge 

from its precedents without valid grounds” (refer to ECHR, grand chamber, 15 October 2009, Micaleff vs. 

Malta, §81).  

B.9.2. The Court may thus believe it necessary to overturn a part of its case law, especially with the legal 

context in which it pronounced the case law has been subject to a normative change likely to affect the 

justification of its earlier rulings. Moreover, legal certainty may require that after examining its case law, the 

Court must change certain criteria that it had retained during individual cases that were submitted before it.  

In fact, “the absence of a dynamic and evolving approach would impede any change or improvement” (ECHR, 

26 May 2011, Legrand vs. France, § 37).” 
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15.- Legal certainty, legitimate expectation and rulings for annulment 

 

The Council of State may accept annulling certain acts that are not formally unlawful in the interest of legal 

certainty. This was the case of the ministerial ruling that was not only to be adopted within a strict period, 

but also sent late to its recipient. If the act is adopted within the period but sent late, the Council of State 

annuls it. 

“Considering that the ministerial decision, notified outside the period laid down in Article 121, paragraph 3 

of the Code, is deprived of its enforceability by the effect of the decree itself, while the decision taken by the 

Board of the mayor and aldermen is confirmed, also by effect of the decree; that, however, the Council of 

State may annul, in the interest of legal certainty, an administrative act having no enforceability; that this 

annulment is, in this case, likely to benefit the applicant” (C.E., 27 November 2007, DEPAUW, 177.195)  

The power vested in the Council of State by law, to maintain all or a part of the effects of an act that it annuls, 

is mainly justified by the principle of legal certainty121. 

                                                           
121 Article 14ter of the coordinated laws on the Council of State and C. Const., 9 February 2012, 18/2012. 


