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"Recent case-law of the Court of Justice of the European Union and of the
(supreme) administrative jurisdictions in connection with contentious
proceedings relative to public contracts"
Helsinki, 22-23 October 2015
Notice: reform of public contracts in progress
Order No. 2015-899 of 23 July 2015 relative to public contracts, which transposes directives 2014/24/EU and
2015/25/EU of 26 February 2014, recasts French law. It will go into effect at the latest on 1 April 2016. The text
references appearing in the response to the questionnaire remain applicable.

1. National jurisdictional organisation
1.1. What jurisdiction is responsible for application of the appeals procedure in connection with
conclusion of public contracts falling within the field of application of the directives?
Protests may be made concerning the procedures involved in conclusion of public contracts falling
within the field of application of the directives to the administrative common law judge
(administrative courts, administrative courts of appeal and Council of State), if they have the
nature of contracts under public law1.
Certain public order contracts may, more rarely, come under private law, the civil court then
holding jurisdiction to hear questions concerning them.

1.1.1. Is it an administrative or civil or special jurisdiction, or a body of some other nature?
The fact is that in France, the administrative judge holds jurisdiction for ruling on appeals in
connection with conclusion of public contracts, both before and after contract conclusion.
Moreover, article 432-14 of the penal code provides that "two years of imprisonment and a fine of
200 000 euros … shall be the penalty … for obtaining or for attempting to obtain for others an
unjustified advantage by means of an action contrary to the legislative or regulatory provisions
aimed at guaranteeing freedom of access and equality for applicants in connection with public
contracts". The said contentious proceedings fall within the field of jurisdiction of the penal judge
alone.

1

In particular, the contracts subject to the Public Contracts Code and defined in article 1 thereof as being "public contracts
are the contracts concluded for a valuable consideration between the awarding authorities defined in article 2 [i.e. : 1° the
State and its public establishments other than the ones of an industrial and commercial nature; 2° the territorial authorities
and the local public establishments] and public or private economic operators in order to satisfy their needs with respect to
work, supplies or services".
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1.1.2. Is there is a division of roles between those jurisdictions (contentious proceedings
relative to the decision giving grounds? indemnification? declaration of absence of
effects? … ?)
in France, as was indicated in response to question 1.1.1., in principle the administrative judge
holds jurisdiction for ruling on appeals and conclusion of public contracts both before and after
contract conclusion. Hence he may, in particular, cancel the procedure leading to conclusion of a
public contract, but may also cancel a contract already signed and indemnify a competitor that has
been irregularly excluded because of disregard of the rules concerning contract conclusion.
With respect to the jurisdiction and the powers of the French administrative judge after conclusion
of a public contract, see the response to question 1.1.4.
Before conclusion of the contract, third parties to the contract may apply on initial jurisdiction to
the judge of precontractual summary proceedings of the administrative court, and, in very limited
cases, to the judge of abuse of authority.
* Precontractual summary proceedings
Precontractual summary proceedings were instituted by directive 89/665/EEC of 21 December
19892, and were incorporated into French law by law No. 92-10 of 4 January 1992. The regime
thereof was most recently informed by order No. 2009-515 of 7 May 2009 relative to appeals
procedures applicable to public order contracts and its application decree No. 2009-1456 of 27
November 2009. They are now governed by article L. 551-1 to L. 551-12, and R. 551-1 to R. 551-6
of the Code of Administrative Justice (CJA), for contracts under public law3.
The purpose of such an appeal is to prevent conclusion of a contract that would disregard the
applicable rules relative to notice and to a call on competition. It enables applicants noting a
failure to comply with the said rules to get the judge in summary proceedings to order the
measures required for remedying the situation, before signature of the contract.
By virtue of the provisions of article L. 551-1 of the CJA, the persons authorised to act to put an end
to the failures on the part of the awarding authority to comply with its obligations relative to notice
and to a call on competition are the ones that could be injured by such shortcomings. Hence it is up
to the judge in precontractual summary proceedings to attempt to determine whether the
business applying to him is calling on shortcomings that, in the light of their extent and at the stage
of the procedure to which they relate, could have injured or risk injuring it, even if only indirectly,
by giving an advantage to a competing business (Council of State Sect., 3 October 2008,
SMIRGEOMES, No. 305420). If that is not the case, the company’s application is inadmissible, even
if shortcomings are noted.
The powers of the judge in precontractual summary proceedings, who is a judge ruling alone of the
administrative court, are the ones of a trial and appeal judge aimed at guaranteeing observance of
the obligations relative to notice and a call on competition. The judge may order the party
2

Appeals directives 89/665/EEC dated 21 December 1989 (for the contracts in the traditional sectors) and 92/13/EEC dated 25
February 1992 (for the contracts in what are known as special or excluded sectors) i.e., the sectors relative to water, energy,
transportation and telecommunications) as modified by directive 2007/66/CE dated 11 December 2007.
3
For the contracts under private law relative to public orders, by articles 2 to 10 of order No. 2009-515 dated 7 May 2009 and
articles 1441-1 to 1441-2 of the Code of Civil Procedure. The judicial judge handles this specific procedure.
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responsible for the shortcoming to comply with its obligations, suspend and cancel execution of
any decision relative to conclusion of the contract, or suppress the provisions or requirements that
are to appear in the contract4.
The judge of precontractual summary proceedings may require communication of the grounds for
rejection of a bid or of a candidacy, and may cancel the entire procedure or revamp it where the
shortcoming appeared.
The judge in precontractual summary proceedings rules on initial and final jurisdiction. The
definitive decisions adopted by that judge are subject to appeal for cassation to the Council of
State, within two weeks following service of notice of the decision. The said appeal does not have
any suspensive effect.
*Appeal on the grounds of abuse of authority
The French administrative judge may also be applied to in connection with an "appeal for abuse of
authority" (appeal for cancellation of an administrative decision) filed against certain decisions,
particularly the ones prior to conclusion of public contracts. But this is of only residual importance
in connection with conclusion of public contract since, in particular, the legality of the choice of cocontracting party, of the decision authorising conclusion of the contract and of the decision to sign
it can no longer be disputed in connection with such an appeal (only the representative of the State
in the department – the prefect – being authorised to file such an appeal until the conclusion of the
contract: CE Ass., 4 April 2014, Département de Tarn-et-Garonne, n° 358994).

1.1.3. What is the exact role played by the Supreme Administrative Court5 in contentious
proceedings relative to public contracts (judge of full contentious proceedings, judge of
setting aside, judge of abuse of authority)?
The Council of State intervenes as "judge de cassation" (judge of setting aside). Hence he is first of
all the "judge of the judgement" and not the judge of a dispute. If he cancels the decision of the
lower court or the decision by the court of appeal, the case is usually referred to that same lower
court or to that same court of appeal, which will have to rule again.
However, in case of cancellation of a judgement or of a decision, the Council of State may, in the
interest of proper administration of justice, rule itself on the dispute rather than referring it. It is
even required to do this in case of a second setting aside in connection with one and the same
dispute. In practice, the Council of State itself rules, immediately after having cancelled a
jurisdictional decision, when it is a question of summary proceedings or when the prior
proceedings were particularly long. The fact is that in such cases, settlement of the dispute is
considered an urgent matter.
When it rules itself after setting aside, the Council of State holds the same prerogatives (judge in
summary proceedings, judge of full contentious proceedings, judge of abuse of authority, etc.) as
the lower court or the court of appeals whose decision it has cancelled (and which are described in
response to questions 1.1.2. and 1.1.4.).

4

NB: for the contracts concluded by the awarding entities, the judge holds less extensive powers: injunction, suspension, a
fine (article L. 551-6 of the Code of Administrative Justice).
5

The term Supreme Administrative Court refers to the jurisdictions that are members of the ACA and rule on final jurisdiction.
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1.1.4. Does the breakdown between jurisdictions change in connection with proceedings for
suits that are filed after contract conclusion?
As was indicated in response to question 1.1.1., in principle the administrative judge holds
jurisdiction for ruling on appeals in connection with conclusion of public contracts both before and
after contract conclusion. Hence it is the same order of jurisdiction that rules in all cases.
However, in the administrative jurisdictional order, the type of competent jurisdiction varies
depending on the nature of the recourse (judge in summary proceedings, judge of the contract,
judge of abuse of authority, etc.). Hence several types of recourse may be had to the administrative
judge after conclusion of a public contract. In any event, the judge of precontractual summary
proceedings mentioned in point 1.1.2. obviously no longer holds jurisdiction.
* Appeal to the judge of the contract
A party to a contract may apply to the judge to request application of the contract, and particularly
sentencing of the other party to indemnify it on the ground of contractual liability. This "judge of
the contract" (who is not a judge differing organically from the administrative court that rules on
initial jurisdiction) settles the dispute by application of the provisions of the contract. The
judgement issued by the administrative court may be appealed to the Administrative Court of
Appeals. That court’s decision may then be disputed by an appeal to the Council of State to set the
ruling aside.
* Contractual summary proceedings
Directive No. 2007/66/EC of 11 December 2007, created these summary proceedings, which were
introduced into domestic law by order No. 2009-515 of 7 May 2009, mentioned above.
The judge in contractual summary proceedings is a single judge of the administrative court who
rules on an urgent basis. He may be applied to by an economic operator only if the latter has not
been put in a position in which it could submit precontractual summary proceedings. The order
issued by the judge in contractual summary proceedings may directly be the object of an appeal to
the Council of State for setting aside.
The only shortcomings that may be called on in contractual summary proceedings are the total
absence of notice measures required for conclusion of the contract, disregard of the rules relative
to a call on competition laid down in a framework agreement or a system of dynamic acquisition,
signature of the contract in case of disregard of the suspension periods provided for in the texts,
and disregard of the suspension obligation resulting from service of notice of precontractual
summary proceedings. If shortcomings are demonstrated, the judge cancels the contract (article L.
551-18 of the CJA) unless such cancellation "is countered by an overriding reason of general
interest". In case such a reason opposes cancellation of the contract, the judge all the same may
pronounce termination thereof, reduce the duration thereof and levy a financial penalty (article
L. 551-19 of the CJA).
* Recourse protesting against the validity of the contract:
This recourse was created in pretorian fashion by the "Assemblée du contentieux" of the Council of
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State (see in particular: CE Ass., 16 July 2007, Société Tropic Travaux Signalisation, n° 291545; CE
Ass., 28 December 2009, Commune de Béziers, n° 304802 and CE Ass., 4 April 2014, Département
de Tarn-et-Garonne, mentioned above). This type of appeal makes it possible, in particular, both
to obtain cancellation of a contract and to obtain indemnification. The appeal is filed in the
administrative court (an appeal may be filed in the administrative court of appeals and then an
appeal to the Council of State for setting aside).
To simplify, such an appeal may be filed by a third party to the contract as long as its interests
could be injured in a sufficiently direct and certain way by conclusion of the contract or by its
provisions (not the regulatory ones). The judge may either decide that continued execution of the
contract is possible, or urge the parties to adopt regularisation measures. In the presence of
irregularities that cannot be covered by a regularisation measure and which do not allow continued
performance of the contract, the judge orders, if appropriate on a deferred basis, after having
verified that his decision does not constitute an excessive attack on the general interest, either
termination of the contract or, if the contract has illicit content or if it is affected by vitiated
consent or by any other particularly serious shortcoming that the judge in this way must note on
his own initiative, total or partial cancellation of the contract.
The judge may also indemnify the prejudice resulting from the attack on the violated rights of a
third party to the contract. Such an indemnification appeal may be filed either alone or as a
complement to the appeal disputing the validity of the contract (CE, 11 May 2011, Société Rebillon
Schmit Prevot, n° 347002). In particular, a business that is an applicant for an award of a public
contract obtains compensation for the prejudice arising from its irregular eviction from the award
procedure if it was not deprived of any opportunity of obtaining the contract or if, a fortiori, it had
a serious chance of winning the contract. In the first case, it is entitled to reimbursement for the
expenses that it incurred in order to submit its bid. In the second case, it is entitled to be
indemnified in toto for its lost earnings.
If the judge is applied to by one of the parties to the contract, the cancellation possibilities are
even more limited in the light of the requirement or fairness in contractual relationships. In
particular, the parties to the said contract may not, in principle, call on a shortcoming in
observance of the rules relative to conclusion, nor may the judge take note of this on his own
initiative for purposes of ruling up the contract in settlement of the dispute. In any event the
contract may be cancelled only when its content is illicit or when it is vitiated by a particularly
serious shortcoming, particularly with respect to the conditions in which the parties gave their
consent.
An appeal disputing the validity of the contract may be paired with suspension in summary
proceedings as long as there is urgency and there are arguments of such nature as to establish a
serious doubt concerning the legality of the contract. The order issued by the judge in summary
proceedings on the basis of article L. 521 the CJA may be the object of an appeal for setting aside to
the Council of State. In practice, few contract suspensions are ordered on this basis, since the
condition relative to urgency is seldom satisfied.
* Recourse on the grounds of abuse of authority
The French administrative judge may also be applied to by a third party with recourse on the
ground of abuse of authority in protest against the regulatory provisions of a contract (CE Ass., 10
July 1996, Cayzeele, n° 138536).
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2. Duration of the legal proceedings
2.1. Are there any specific means or procedures for making sure that the national procedure
applied is effective and rapid (for instance: specific deadlines for ruling on provisional
measures, etc.)?
In French administrative law, there are procedures that, themselves, are constrained by the
application of specific deadlines.
Thus, for instance and on one hand, the judge in precontractual summary proceedings, who may
be applied to until the time of signature of the contract6, may not make his ruling before the end
of a minimum period7:
- sixteen days in formalised proceedings, beginning with the date of dispatch of information to
the evicted candidate;
- eleven days in adapted proceedings, beginning with the time of publication of the notice of
intent for conclusion of the contract (voluntary notice ex ante).
He must then respect a time limit for making his decision: thus he rules within a maximum period
of twenty days8, beginning with the time of application to him, but an overrun of that period does
not imply that he will be taken off the case. Signature of the contract remain suspended "until
service of notice by the warding authority of the jurisdiction of decision"9. Hence the investigation
proceedings are rapid, and the periods for communication of pleadings are shortened.
Hence this procedure in itself guarantees efficiency, presupposing rapidity of court intervention.
The above-mentioned texts allow for the idea of urgency by organising summary proceedings, but
they are not really administrative summary proceedings since the judge may take definitive steps
without their being conditioned by the urgency. In addition to the jurisdiction of the single judge,
the concern for rapidity results in the absence of intervention by the public rapporteur, the
obligation (not sanctioned but respected) for ruling within 20 days, as well as the suppression of
the right to appeal.
Finally, within the Council of State, a rule has been established, in an informal way and with a view
to guaranteeing the effectiveness of this kind of recourse, pursuant to which an appeal for setting
aside filed against an order issued by the judge in precontractual summary proceedings is ruled on
within a maximum period of three months (which is verified in the statistics provided in response
to question 2.2.).
In addition, contractual summary proceedings, which may be filed in case of a signed contract10,
may be called on within a period of:
- thirty-one days, beginning with the time of publication of a contract award notice in the
Official Journal of the European Union (OJEU) or, on contracts based on a framework
agreement or a dynamic acquisition system, beginning with the time of notification of
contract conclusion;

6

This appeal is codified in articles L. 551-1 et seq. and R. 551-1 et seq. of the Code of Administrative Justice.
Article R. 551-5 of the Code of Administrative justice.
8
Same article.
9
Article L. 511-4 of the above-mentioned code.
10
It is governed by articles L. 551-13 et seq. and R. 551-7 et seq. of the same code.
7
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-

Six months, beginning with the day following the day of contact conclusion, if no award
notice has been published, or if no notification concerning conclusion of the contract has
been issued. Hence the purchaser has an interest in publishing an award notice as quickly
as possible following service of notice of the contract.

The judge in contractual summary proceedings has a period of one month, beginning with the
time of application to him, for making his ruling. As in the case of precontractual summary
proceedings, the Council of State has informally decided to issue its decisions systematically within
a period of three months with respect to appeals for setting decisions aside filed against an order
handed down by the judge in contractual summary proceedings.
Finally, even if they are not constrained by deadlines set in advance, the other summary
proceedings (summary proceedings relative to suspension of common law or suspension on
prefectural reference) also guarantee fast action.

2.2. Can one measure the average period for handling public procurement matters? Do you
have any specific data by types of proceedings? And by court level (proceedings)? If so,
what are they?
In 2013 and 2014, the French Council of State settled, respectively, 318 and 266 cases in
connection with agreements and contracts, taking all types of matters together. It has some
precise statistical information concerning the number of cases registered and handled (bearing on
the formation, execution and end of agreements and contracts) as well as concerning the periods
for obtaining a decision. Those elements are available by group of public persons concerned, by
type of proceedings and by jurisdictional level (see statistical tables A, B and C produced in
appendices to the response to the present question).

In case there are no statistics available concerning the average duration of such proceedings,
would it be possible to obtain an average for the cases handled by the Supreme Administrative
Court?
This question is irrelevant, in the light of the previous response.
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Proceedings in terms of "provisional measures" (including suspension)11
Year of case
settlement

11

Number of
Average duration of the proceedings settled
proceedings in
every year calculated in calendar days12
connection with
conclusion of public
contracts settled in
Initial
Appeal
Supreme
the Supreme
13
jurisdiction
jurisdiction Administrative
Administrative Court
Court – Court
during the reference
of Final
year
Jurisdiction

2013

2

24 days

Irrelevant

1 month and
18 days

2014

5

20 days

Irrelevant

1 month and
23 days

This table can survey only cases relating to suspension summary proceedings (art. L. 521-1 of the Code of Administrative
Justice). The fact is that other "provisional measures" may be ordered by the judge in precontractual and contractual summary
proceedings, but all the same it is technically impossible to isolate them from the definitive measures that may also be ordered
in connection with those same proceedings. Furthermore it is a question here only of suspension summary proceedings
relative to contract formation.
12
For the calculation, one must include the day on which the appeal is filed and the day on which the decision is handed down.
13
If applicable
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Proceedings "on the merits" (including the pre-contractual summary proceedings
and the contractual summary proceedings; cancellation, declaration of absence of
effects, indemnification, etc.)
Year of case
settlement

2013

Number of
proceedings in
connection with
conclusion of public
contracts settled in the
Supreme
Administrative Court
during the reference
year
- "contracts" summary
proceedings16: 80
- normal applications17:
32
Total : 112

Average duration of the proceedings settled every
year calculated in calendar days 14

Initial
jurisdiction15

- "contracts"
summary
proceedings:
2 months 3
days

On appeal

- normal
applications:
1 year
months
days

Supreme
Administrative
Court – Court of
final jurisdiction
- "contracts"
summary
proceedings:
2
9
months 21 days
5
- normal
applications:
8
months 15 days

- normal
applications:
1 year
11 months
2 days

2014

- "contracts" summary
proceedings"18 : 59
- normal applications:
32
Total : 91

- "contracts"
summary
proceedings:
2 months 2
days
- normal
applications:
1
year 10 months

14

- normal
applications
normal:
1 year 3
months 13
days

- "contracts"
summary
proceedings:
2
months 17 days
- normal
applications:
10 months
days

For the calculation, one must include the day on which the appeal is filed and the day on which the decision is handed down.
If applicable
16
It is a question both of precontractual summary proceedings (art. L. 551-1 of the Code of Administrative Justice) and
contractual summary proceedings (art. L. 551-13 of the said code).
17
It is a question here only of applications on the merits that relate directly to conclusion of a public agreement or contract.
18
Idem
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15

24

27 days
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2.3. Can the parties to contentious proceedings request a shorter period for the decision? If so,
is that in connection with all proceedings or only in the Supreme Administrative Court? If
so, in what proportion is this possibility used in connection with proceedings?
The parties to the dispute, whatever field of contentious proceedings may be concerned and
whatever the level of the court may be, always have the possibility of asking the administrative
judge for a speedy ruling on a case by putting forth arguments relative to its specific or sensitive
nature, such as significant social or financial stakes involved. This is a mere option for the
judge, and not a formalised procedure tending to grant an "accelerated" consideration.
Furthermore, as has been previously explained in response to question 2.1., the specific
procedures relative to disputes concerning conclusion of a public contract by way of summary
proceedings are subject to deadlines set in advance to guarantee speedy handling.
3. Dialogue between the Supreme Administrative Court and the CJEU
3.1. How many preliminary point of law has your Supreme Administrative Court put to the
CJEU as concerns public contracts?
Even if the French Council of State has already queried the CJEU with respect to questions
concerning freedom of trade and of industry, competition law or more generally economic
intervention by the public authorities, it has not yet had the opportunity of specifically submitting
any preliminary point of law relative to public contracts19.
However, it put such a question concerning recovery of a subsidy from an awarding authority that,
for execution of the subsidised program, disregarded one or several rules relative to conclusion of
public contracts (CE, 5 July 2010, Ministre de l’intérieur, de l'outre-mer et des collectivités
territoriales c/ chambre de commerce et d'industrie de l'Indre, n° 308601), to which the CJEU
responded (decision C-465/10 dated 21 December 2011).

3.2. Is there a documentation service that systematically analyses the CJEU decisions and
informs the members of the Supreme Administrative Court about the responses to
preliminary points of law?
The Council of State has a "Centre of legal research and distribution" (CRDJ), which is subdivided
into two units: on one hand, a "service for distribution of case-law" whose tasks are connected
with development and distribution of administrative case-law, and on the other hand a "legal
research service", which is responsible for providing legal support and assistance in documentary
and legal research for members of the Supreme Court. This unit is also called on to distribute
consolidated legal information intended for all administrative courts and, in this connection and in
particular, develops approaches to periodic monitoring of case-law bearing, in particular, on the
decisions handed down by the CJEU and CEDH that are of direct interest to the courts, as well as
summary publications of case-law that may bear on the case-law of the CJEU (thus one such
publication is devoted to State aid).

19

See appendix 1: extracts from the follow-up table concerning preliminary points of law put to the CJEU, updated on 1 March
2015.
11/26

More particularly, with respect to preliminary points of law submitted by the Council of State, the
CRDJ provides follow-up on those questions by development of indicators that are regularly
updated and may be consulted on the Council’s intranet site (accessible to all administrative
courts).[2] It also reports on current matters by taking note of the submission of the preliminary
points of law by the Council of State pending in the CJEU and the decisions by the CJEU in response
to such questions (pending the decision on the merits by the Council of State ). It also recapitulates
the duration of the proceedings relative to submission of preliminary points of law, a thematic
recapitulation of the Council of State’s submissions of preliminary points of law, and a survey of
statistical data (trends in the number of applications to the court of justice by the French courts,
including the Council of State, since 1970; see, in appendix 1 extracts from the follow-up table
updated on 31 March 2015).
Finally, a delegation to European law attached to the reporting and studies section, provides, at
the request of the members of the Council of State, any documentary research relative to
community law questions, and it provides periodic information for them concerning trends in the
said law.

3.3. Does the Supreme Administrative Court quote the CJEU case-law in its decisions or make
any material reference thereto?
Traditionally, the French judge is not accustomed to quoting case-law (whatever the source thereof
may be) in his decisions. However, that fact does not imply any irregularity of a court decision.
The Council of State quotes the decisions made by the CJEU responding to its preliminary points of
law. More generally, in the last few years it has happened more and more frequently that the
Council of State, the administrative appeals courts and the administrative courts quote the
decisions made by the CJEU that construe Union law. A report provided in 2012 by a member of the
French Council of State, Président Philippe Martin, in fact recommended, with an eye on
intelligibility and accessibility of the law, a more frequent indication of the decisions by the
European Judge contributing to determination, by the administrative judge, of the meaning or of
the scope of a European standard, both in the visas of the decisions (mention of the precise
references concerning the decision by the CJEU on which the reasoning relies) and the grounds
(explanation of the interpretation by the CJEU of the provisions of Union law in question).

4. Application of the appeals procedures targeted in directives 89/665/EEC and 92/13/EC
4.1. Can the Supreme Administrative Court (or a lower-ranking court) declare that a public
contract is ineffective and/or order substitution or other sanctions (pursuant to the
directives 89/665/EEC or 92/13/EEC) ex officio, or only as long as it is asked to do so?
* Within the framework of the pre-contractual summary proceedings, codified in articles L. 551-1
et seq. and R. 551-1 et seq. of the CJA, the Judge is not bound by the conclusions of the
application: he may chose freely among the powers made available to him by the Administrative
Code of Justice (L. 551-2)20.
[2]

https://intranet.conseil-etat.fr/suivi-des-questions-prejudicielles-devant-la-CJEU.
Art. L. 551-2 of the Administrative Code of Justice: "I.- The Judge may order the author of the shortcoming to observe its
obligations and suspend enforcement of any decision relative to conclusion of the contract, unless he considers, in the light of all
the interests that might be injured and in particular of the public interest, that the negative consequences of such measures
could prevail over their advantages. / He may also cancel the decisions that refer to conclusion of the contract and do way
with the clauses or requirements destined to appear in the contract and which disregard the said obligations. / II.- However,
point I is not applicable to the contracts concluded in the fields of defence or security in the meaning of II of article 2 o f
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This clearly results from article L. 551-12 of the said Code, in its version resulting from the order of
7 May 2009, which provides as follows: "The measures provided for in articles L. 551-2 and L. 551-6
may be ordered by the Judge on his own initiative. In that case, he informs the parties of that fact in
advance and invites them to make their remarks under the conditions laid down by regulation." A
procedure is provided for under the provisions of article R. 551-4 of the CJA, which require that the
parties be informed, with an indication of the time granted to them for making their remarks or, as
the case may be, the date of the hearing at which they may produce them.
But that already resulted from the case-law of the Council of State before the said modification:
see CE 20 October 2006, Commune d’Andeville, n° 289234:
"Whereas the judge of precontractual summary proceedings was empowered under the abovementioned provisions of article L. 551-1 of the Code of Administrative Justice to issue injunctions to
the administration, to suspend conclusion of the contract for execution of any decision relative
thereto, to cancel the said decisions and to suppress provisions or requirements that are to appear
in the contract; as long as he is applied to in regular fashion, he holds – but without being able to
constitute an obstacle to the option held by the author of the shortcoming to waive conclusion of
the contract – all of the powers granted to him in this way for putting an end, if he determines
the existence thereof, to the shortcomings on the part of the administration in satisfying its
obligations relative to notice and calling on competition; thus in the light of the nature of the
shortcoming vitiating the conclusion procedure relative to the contract in dispute, it is appropriate,
under those particular circumstances, and without this being prevented by the fact that Fédération
des œuvres laïques de l'Oise limits itself to requesting suspension of the proceedings, to order
cancellation of those proceedings;"
* Within the framework of contractual summary proceedings, article L. 551-21 of the abovementioned Code also specifies that: "The measures mentioned in articles L. 551-17 to L. 551-20
may be ordered by the judge on his own initiative. He informs the parties of that fact in advance
and invites them to make their remarks under conditions laid down by regulation. The judge acts in
the same way when he contemplates levying a financial penalty."
Hence the judge in contractual summary proceedings of the administrative court may order, "ex
officio" the measures relative to cancellation of the contract, reduction of its duration, or may
inflict a financial sanction (for more details, see the response to question 1.1.4.).
* Independently of the obligations resulting from what are known as the "recourse" directives,” the
French judge may be applied to with an appeal, "of full jurisdiction" in protest against the validity
of the contract (for greater detail concerning this type of appeal, see the response to question
1.1.4.).
Within the framework of the said appeal, the judge may not cancel the contract or indemnify the
evicted competitor without having received submissions to that effect. It remains true all the same
that in case he is applied to with submissions for cancellation of the contract, it is up to him to
point out on his own initiative that the contract has an illicit content or that it is affected by vitiated
consent or any other shortcoming of a particular validity (CE Ass., 4 April 2014, Département de
Tarn-et-Garonne, mentioned above).

O r d e r N o . 2005-649 o f 6 J u n e 2005 relative t o t h e c o n t r a c t s c o n c l u d e d by certain public or private persons not
subject to the Public Markets Code. / For those contracts, one applies articles L. 551-6 and L. 551-7”.
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4.2. Who may request a declaration of absence of effect? Has the case-law of the CJEU decision
of 18 July 2007, Commission vs./FRG, C-503/04, been integrated into national law?
In French law, as was mentioned in response to question 1.1.4., the administrative judge is
empowered to pronounce cancellation of the contract (the cancellation being retroactive, the
contract is considered never to have existed) or its termination (the contract disappears from the
legal order beginning with the time of the judge’s decision), either when he is applied to in
connection with contractual summary proceedings or when he is applied to with an appeal "de
pleine juridiction" protesting against the validity of the contract.
Within the framework of contractual summary proceedings, the persons authorised to act are the
ones who had an interest in concluding the contract and who could be injured by shortcomings in
observing the obligations relative to notice and to a call on competition to which such contracts are
subject (article L. 551-14 of the CJA).
Within the framework of an appeal "de pleine juridiction" to protest against the validity of the
contract, any third party to an administrative contract whose interests might be injured in a
sufficiently direct and certain way by conclusion of its provisions is entitled to file such an appeal
(CE Ass., 4 April 2014 Département de Tarn-et-Garonne, mentioned above). It is understood that
the evicted competitors in particular are entitled to file such an appeal.
To be more precise, it is up to the judge applied to in connection with such recourse and protest
against the validity of the contract filed by ta third party to the contract, after having verified, in
particular that the irregularities it criticises are the ones that he may call on usefully, when he
determines the existence of shortcomings vitiating the validity of the contract, to judge the
importance of the consequences thereof. Thus it is up to him, after having taken account of the
said shortcomings, either to decide that continued execution of the contract is possible, or to invite
the parties to take steps in the interest of regularisation within a period that he determines,
subject to cancellation or termination of the contract. In the presence of irregularities that could
not be covered by a regularisation measure and which do not make it possible to continue
execution of the contract, it is up to him to order, with deferred effect if appropriate, after having
verified that his decision would not constitute an excessive attack on the general interest, either
termination of the contract, or, if the contract has an illicit content or is affected by vitiated
consent or by any other particularly serious shortcoming that the judge must note on his own
initiative in this way, total or partial cancellation thereof. Finally, if he is applied to, he may accept,
including when he invites the parties to take regularisation steps, submissions aimed at
indemnification for the prejudice resulting from the attack on the rights harmed.
The result of this is that the requirement laid down in the decision by the CJEU dated 18 July
2007, Commission cs ./FRG, C-503/04 are respected.

4.3. In what proportion of cases does one apply the mechanisms relative to a balance of
interests to avoid ordering provisional or suspensive measures?
Unlike Union Law, French law does not use the mechanism of "balance of interest" by distinguishing
it from the condition of urgency for ordering suspension of a contract. Hence by definition it is
impossible respond directly to this question.
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However, when the French administrative judge makes a decision in connection with the condition
of urgency to order a suspensive measure (including relative to a public contract), he must check on
whether "the administrative decision in dispute causes sufficient serious and immediate prejudice
to the public interest, to the applicant’s situation or to the interests that it intends to defend" (CE
sect., 19 January 2001, Confédération nationale des radios libres, n° 228815). Thus to determine
whether the condition of urgency on which ordering a suspensive measure is conditional must be
regarded as satisfied, the judge must therefore take account of the "public interest".

4.4. Does national case-law make the balance of interests subject to any particular conditions?
As has just been mentioned in response to point 4.3., within the framework of the suspensive
summary proceedings under common law (article L. 521-1 of the CJA) filed in parallel to an
administrative-law action in protest against the validity of the contract, the French judge does not
directly apply a "balance of interests" mechanism.
Nevertheless we must point out that the case-law concerning the condition of urgency is strict.
When the appeal is field by an evicted competitor, it must show that the fact that the contract was
not awarded to it has particularly serious consequences for its financial situation.
Nevertheless it is appropriate to remind you that, in addition, needless to say the evicted
competitor has the possibility of applying to the judge in precontractual summary proceedings or
the judge in contractual summary proceedings without the condition relative to urgency (and to
the "balance of interests") being applied to it.

4.5. Directives 89/665/EEC and 92/13/EEC provide that when a court holding initial
jurisdiction, independent of the awarding authority is applied to with an application bearing
on the contract award decision, the Member States must make sure that the awarding
authority cannot conclude the contract before the appeal court rules either on the request
for provisional measure or on the appeal. Is it possible to have this automatic suspension
lifted by your court? If so, under what conditions?
Since the reform introduced by order No. 2009-515 of 7 May 2009, application to the
administrative court in connection with pre-contractual summary proceedings entails, in itself,
suspension of signature of the contract (article L. 551-421 of the CJA). This means that the
submissions aimed at getting the judge to pronounce such a suspension are henceforth
inadmissible (Council of State, 29 October 2010, Syndicat mixte d’assainissement de la région ouest
de Versailles, n° 340212).
The judge cannot lift such a suspension since those provisions systematically and automatically
prohibit signature of the contract before service of the court decision (standstill clause).
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Article L. 551-4 of the Administrative Code of Justice: "The contract may not be signed beginning with the time of application
to the Administrative Court and until service of notice of the court decision on the awarding authority."
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5. Division of award criteria into award sub-criteria, weighting of the award sub-criteria,
judgmental elements and method of rating bids (case-law references: CJEU, C-331/04 ATI
EAC and Others; CJEU, 24 January 2008, Lianakis, C-532/06)
We must first point out that the present question 5 bears only on the "award criteria" for the bids,
and not on the criteria relative to selection of applicants.
By a decision dated 24 November 2005, ATI EAC Srl e Viaggi di Maio Snc (Case C-331/04), the Court
of Justice first ruled that a tender committee could assign "a specific weight to the sub-elements of
an award criterion established in advance" - Hence weight, ex-post, sub-criteria that have been the
object of publicity – as long as such a decision:
- "does not modify the criteria for awarding the contract defined in the specifications or in the
contract notice;
- does not contain any elements that, if they had been known at the time of bid preparation, could
have influenced the said preparation;
- had not been adopted by taking account of the elements that could have a discriminatory effect
vis-a-vis one of the bidders."
Then by a decision dated 24 January 2008, Emm. G. Lianakis AE (Case C-532/06), the Court ruled
that community directive 92/50 relative to public services contracts, "read in the light of the
principle of equal treatment of economic operators and of the transparency obligation resulting
therefrom", prevents an awarding authority from "subsequently establishing (…) sub-criteria for the
award criteria mentioned in the specifications or in the contract notice". The Court based the
solution on the requirement that "all of the elements taken into account by the awarding authority
to identify the bid that is the most advantageous from the economic viewpoint and their relative
importance must be known to the potential bidders at the time of preparation of their bids".
To sum up, if the awarding authority intends to define sub-criteria, it must make them public as of
the start of the procedure. And if it intends to weight them, it must do so ab initio and also make
the said weighting public, unless the three conditions defined by the 2005 decision are satisfied.

5.1. How does your court apply this case-law in its daily practice?
In the leading case of 18 June 2010, Commune de Saint-Pal-de-Mons (n° 337377), the Council of
State ruled that: "Point II of article 53 of the Public Contracts Code22 requires the awarding
authority to inform the candidates for contracts concluded in accordance with a formalised
procedure, other than competition, about the bid selection criteria as well as about their weighting
or their ranking. When the awarding authority decides, to apply these selection criteria, to make
use of weighted or ranked sub-criteria, it must inform the candidates about the weighting or the

22

Article 53 II of the CMP: "For the contracts concluded in accordance with a formalised procedure other than competition and
when several criteria are set forth, the awarding authority is to specify their weighting. / The weight of each criterion may be
expressed by a range covering an appropriate interval. / The awarding authority that considers itself unable to show that the
weighting is not possible, particularly because of the complex nature of the contract, is to indicate the criteria in decreasing
order of importance. / The criteria as well as their weighting or their ranking are indicated in the pubic notice concerning a call
on competition or in the consultation documents. (…) ".
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ranking of the said sub-criteria when, in the light of their nature and of the importance of the
said weighting or ranking, they could have an influence on presentation of the bids by the
candidates as well as on their selection, and must therefore themselves be regarded as selection
criteria".
This decision , which is inserted in the Lebon collection (of case-law) as referring to the "Lianakis"
decision by the CJEU, requires, according to public rapporteur Mr. Bertrand Dacosta, notice
concerning the said criteria but also notice concerning their rating when such weighting is applied
"except in case the said weighting would not modify the contract award criteria, would not contain
any elements that could have influenced preparation of the bid if they had been known, and would
not take account of the elements that could have a discriminatory effect".

5.2 Do case-law or legislation accept the use of sub-criteria that are not explicitly
announced, and under what conditions do case-law or legislation define the sub-criteria?
Do case-law or legislation make a distinction between sub-criteria and judgmental
elements?
From a strictly terminological viewpoint, the French texts do not provide any definition of the “subcriteria”. They are merely "sub-headings" of the selection criteria relative to the bids.
Hoverer, case-law distinguishes between, on one hand, the "sub-criteria ", and on the other hand
the "methods for rating the bids intended to evaluate them" (Council of State, 2 August 2011,
Syndicat mixte de la vallée de l’Orge aval, n° 348711). The "sub-criteria" are treated as criteria,
since in the light of their nature and of the importance of their weighting or of their ranking, they
have the same effect on bid preparation. Hence they must be made public in advance pursuant to
the case-law already mentioned in response to question 5.1. The "sub-criteria" that do not satisfy
these conditions are considered as "neutral ". They are (at most) "rating methods".
The Council of State rules that methods for rating bids that deprive the criteria of their scope or
distort the weighting thereof are illegal, since they can lead, with respect to implementation of
each criterion, to a situation in which the best rating is not assigned to the best bid, or, in the light
of all of the weighted criteria, to a situation in which the bid that is the most advantageous from
the economic viewpoint is not chosen. That is the case, for instance, with the allocation of negative
ratings (Council of State, 18 December 2012, Département de la Guadeloupe, n° 362532). The
Council of State finds that these methods remain illegal, even though the awarding authority has
made the rating methods public in the notice concerning a call on competition or in the
consultation documents (Council of State, 3 November 2014, Commune de Belleville-sur-Loire,
n° 373362).
It remains true, as was pointed out by Mr Nicolas Boulouis, Council of State public rapporteur, that
"it is not always obvious how to distinguish between these two judgement instruments, namely the
criteria and the rating methods. For instance, the latter may reveal the real criterion: by giving, for
the price, the best rating to the bid that is closest to its evaluation rather than to the least expensive
one, the public person applies a rating that points to a conception of the price that is not the one
traditionally adopted and which, moreover, is subject to discussion. The rating methods may also
distort the weighting and hence have a retroactive effect on the criterion itself if it produces very
substantial discrepancies or even leads to negative ratings, still in connection with prices. However,
in principle and in the light of common sense, the judgmental criterion is distinguished from the
method of judgement itself." (conclusions on Council of State, 23 May 2011, Commune d’Ajaccio, n°
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339406)
In the light, in particular, of the consequences of this distinction as concerns the regular nature of
contract conclusion, the Council of State, the judge of setting aside, makes a complete check
(relative to legal characterisation) on the judgement made in this domain by the judges of the
merits (Council of State, 25 March 2013, SAS Cophignon et Office public de l’habitat des ArdennesHabitat 08, n°s 364951,364963).
As was pointed out by Mr. Gilles Pellissier, public rapporteur, the Council of State has accepted
rating methods that were not strictly proportional which increased the differences in ratings
among the bids, for instance, by assigning the maximum number of points or a bonus consisting of
a certain number, to the applicant obtaining the best score: see Council of State, 15 February 2015,
Sté SFR; Council of State, 17 July 2013, Ministre de la défense c. Aeromécanic, n° 364827) or which
assign the best score to the bid having certain predetermined characteristics, in conjunction with
the object of the contract (Council of State, 11 April 2012, Syndicat Ody 1218 Newline de Lloyd’s de
Londres, n°s 354652, 354709). Hence it is not a question of “sub-criteria" or of "criteria" having to
be made public.

5.3 What consequence does case-law draw from use of sub-criteria that are not explicitly
indicated? Same question for the judgemental elements.
The use of sub-criteria that are not explicitly announced – the ones that can be treated as criteria
(see the response to questions 5.1. and 5.2.) – entails, in principle, cancellation of the market
conclusion procedure in question (precontractual summary proceedings) or cancellation of the
contract if it has already been concluded (recourse against the validity of the contract) (see above
the typology of appeals relative to formation of the contract in the response to the question 1.1.2.
and 1.1.4.).
The evicted competitor may obtain compensation for the prejudice under the conditions set forth
to point 1.1.4.
On the other hand, since the awarding authority is never required to communicate its bid rating
methods, the use of unannounced rating methods is perfectly regular.

5.2. Do case-law or national legislation require advance communication of the bid evaluation
method?
As has been said in response to questions 5.2. and 5.3., in France, the awarding authority is not
required to inform the candidates about the bid rating method.</ANA>

6. Horizontal internal cooperation [decisions by the CJEU C-15/13, Technische Universität
Hamburg-Harburg; C-386/11, Piepenbrock Dienstleistungen ; C-159/11, Azienda Sanitaria Locale di
Lecce and C-480/06, Commission c. Allemagne (great chamber)].
6.1. Does your Supreme Administrative Court run into any difficulties connected with the
contracts concluded in connection with cooperation procedures?
The contracts constituting cooperation between public authorities having the purpose of jointly
seeing to implementation of a public service mission are not subject to the rules and regulations
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concerning public contracts (CJEC Gr. Ch., 9 June 2009, Commission/Allemagne, C-480/06).
The French legislators wanted to take advantage of the said Commission vs. Germany decision
mentioned above, in order to include, in the General Code of Territorial Authorities, provisions
relative to contractual cooperation between authorities. Article L. 5111-1 of the General Code of
Territorial Authorities lays down the principle that "conventions for the purpose of realising services
may be concluded between the Departments, the Regions, the public establishments, their
groupings and the mixed Associations… "When the services that they provide bear on non-economic
services of general interest in the meaning of the law of the European Union or when, bearing on
other missions of public interest, the services are to be provided under the conditions set forth in
points I and III of article L. 5111-1-1, the said conventions are not subject to the rules laid down in
the Code of Public Contracts or in order No. 2005-649 of 6 June 2005 relative to contracts concluded
by certain public or private persons not subject to the Code of Public Contracts."
Moreover, the French Council of State rules (3 February 2012, Commune de Veyrier-du-Lac et
communauté d’agglomération d’Annecy, n° 353737) that a commune, a public establishment for
intracommunal cooperation (EPCI) or a mixed association may conclude, on the basis of article L.
5221-1 of the General Code of Territorial Authorities (CGCT), a convention constituting an
understanding for carrying out, in cooperation with communes, EPCI or mixed associations, the
same missions, particularly by pooling means that it dedicated to operation of a public service.
Thus an understanding is constituted by the convention aimed at having the public service of a
commune’s water distribution handled by a neighbouring "communauté d'agglomération"
exercising the said water distribution assignment on its own territory.
The conclusion of an understanding under article L. 5221-1 of the CGCT is not subject to the public
order rules, as long as it does not allow intervention for profit by one of the public persons
concerned, acting as an operator on a competitive market.
The Council of State does not have to cope with any particular difficulties in this domain.

6.2. Concretely speaking, how is the examination of the condition relative to analogous control
carried out?
It is appropriate to point out, first of all, that in case of cooperation between local authorities, as
mentioned in the decision Commission c/ Allemagne, the contract does not fall within the field of
application of the rules and regulations concerning public contracts, the question of "analogous
control" being immaterial (point 36 of the decision).
It remains true that an awarding authority is dispensed from initiating a procedure for conclusion
of a public contract (or of a concession) when it exercises control over the awardee entity
analogous to the type it exercises over its own departments, and the said entity carries on the bulk
of its activity with the awarding authority or authorities holding it (CJEC 11 May 2006, Carbotermo,
case C-340/04 ; 19 April 2007, Asemfo, case C-295/018 November 1999, Teckal, case C-107/98,
point 50).
The awarding authority may exercise the said control collectively with other parties (CJEC 11 May
2006, Carbotermo SpA Consorzio Alisei, case. C-340/04). However, it must not only hold part of the
capital in the awardee entity, but must also take part in the said entity’s management organs
(CJEU 29 Nov. 2012, Econord Spa c/ Cne di Cagno et autres, cases C-182/11 and 183/11).
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The case-law concerning joint control was taken over by the Council of State (Council of State, 4
March 2009, Syndicat national des Industries d’information de santé, n° 300481) and led French
legislators to create local public companies (SPL), wholly held by territorial authorities for the sole
purpose of an award by the shareholder authorities of contracts without any call on competition
(law No. 2010-559 of 28 May 2010 concerning development of the SPL, art. L. 1531-1 of the CGCT).
According to the case-law of the Council of State, the judgement of the condition relative to
analogous control is to be made in concreto, particularly as concerns participation in the
management organs. It is ruled (Council of State, 6 November 2013, commune de Marsannay-laCôte et a., n° 365079) that a territorial authority may transfer execution of development
operations to a local public development company (SPLA), created on the basis of article L. 327-1 of
the said code and which may then carry on its activity only on behalf of its shareholders and on
their territory, without advance notice or a call on competition, as long as the said authority
exercises control over the said company analogous to the type it exercises over its own
departments.
To be considered as exercising such control over the said company, jointly with the other public
person or persons that are also shareholders, the said authority must not only take part in the
capital, but also in the said company’s management organs.
In this particular case, a commune holding 1.076 % of the capital of a local public development
company (SPLA) that does not have its own representative on its board of directors, , whereas the
said body, the company’s main management organ, approves the development concessions, which
has a vote in decisions therein only in an indirect way, through the intermediary of a common
representative of the small shareholders, which may not, alone, request entry of a project on the
agenda and, finally, which is directly represented only within organs not having any decisionmaking power in connection with execution of development concessions assigned to the company
may not be considered as effectively taking part in the company’s management organs or therefore
as exercising over it, even jointly with the other shareholders, control analogous to the control it
exercises over its own departments.

7. The confidentiality of bids on the occasion of judicial review (case-law references CJEU,
14 February 2008, Varec, C-450/06)
Under the terms of its above-mentioned Varec decision, the Court of Justice ruled that in case of an
appeal relative to a public contract, the court responsible for the appeal must guarantee the
confidentiality and the right to observance of business secrecy with respect to the information
contained in the files communicated to it by the parties to the case, particularly by the awarding
authority, while it itself may know such information and take it into account (points 51 to 53).

7.1. Is the confidentiality of documents called on frequently in the contentious proceedings
relative to public contracts that you handle?
The confidentiality of documents appearing in the candidacy file for the contract in dispute is
sometimes called on in contentious proceedings relative to public contracts.
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7.2. How does national legislations or case-law reconcile confidentiality with the grounds given
by the awarding authorities and the courts?


With respect to decisions made by the awarding authorities:

Information for applicants not chosen following a public contract procedure constitutes an
essential formality for completion of the procedure, both by virtue of the principles of transparency
recalled in article 1 of the Code of Public Contracts and in the light of its effects on the appeals
available to its addressees against the procedure or against the contract itself.
The obligations that are binding on public purchasers in this domain were strengthened with
transposition of directive 2007/66/EC of 11 December 2007 relative to improving the effectiveness
of appeals procedures relative to conclusion of public contracts, known as the "Appeals" directive.
The Code of Public Contracts provided for two types of information:
- immediate information for the candidates, as soon as the public purchaser has chosen one
candidate or one bid (art. 80);
- information provided at the request of the companies having taken part in the consultation (art.
83).
The content of the information for candidates not selected (in the case of art. 80 of the CMP23):
Whatever the object of the notification may be (rejection of the applications, rejection of the bids
or abandonment of the procedure), that notification must mention the detailed grounds for the
decision.
While the Code of Public Contracts, in its version prior to decree No. 2009-1456 of 27 November
2009, made it possible to communicate, at this stage, only a summary presentation of the grounds
for the decision and to indicate the detailed grounds only if the companies requested this, the
wording of the Code requires communication of the detailed reasons as of the stage of immediate
information. The fact is that since that date, when the public purchaser has provided information
to the candidates in application of article 80, it is dispensed from carrying out new information
measures at the request of the companies under article 83 subject to having provided sufficient
elements.
When it takes place at the end of the procedure, the notification must also indicate the name of
the contract awardee and the reasons explaining the choice of its bid.
Thus the rejection letter must detail the reasons that have led the public purchaser to choose the
awardee’s bid. The Council of State considered that communication of the ratings and of the

23

Article 80 of the CMP: "I.-1° For the contracts and framework agreements concluded in accordance with the a formalised
procedure other than the one provided for in II of article 35, the awarding authority, as soon as it has made its choice of a
candidate or of a bid, is to notify all of the other candidates concerning the rejection of their candidacy or of their bid,
indicating for them the reasons for the said rejection. The said notification is to specify the name of the awardee and the
reasons for the choice of its bid to the applicants having submitted the bid and to the ones that have not yet been informed
about the rejection of their candidacy. (…)"; for particular contracts, such as defence contracts, it is the particular provisions
that organise the information (article 253 of the CMP, which incorporates, in its section III, the same restrictions on
communication as the ones defined in art. 80-III).
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ranking of the interested party as well as the name of the awardee and the scores obtained by it
suffice (Council of State, 19 April 2013, Commune de Mandelieu-la-Napoule, n° 365617).
However, the public purchasers are prohibited from communicating information disclosure of
which would be contrary to law or to the public interest, or might impair fair competition among
economic operators (article 80-III).
The response to the request for information by eliminated candidates (art. 83)24:
Since decree No. 2009-1456 of 27 November 2009, if the awarding authority has served, in
complete fashion, on the evicted candidates both the rejection and the award decisions and the
detailed reasons for the said decisions – either because it was required to do so, or because it
voluntarily did this – it is not required to again indicate the said grounds subsequently.
If it has not already done this, the public purchaser is required to provide any candidate so
requesting, in writing, with the reasons for rejection of its application or of its bid within a period of
two weeks beginning with the time of receiving the said request.
The public purchaser must also inform the candidates whose bid has been excluded for some
reason other than its inappropriate, irregular or unacceptable nature about the characteristics and
the relative advantages of the accepted bid, as well as the name of the party or parties being
awarded the contract or the framework agreement when they so request. In that connection, it
may not refuse to communicate the information relative to the accepted bid, such as the price, the
scores obtained in connection with the "sub-criteria ", or else the periods for execution14.
On the other hand, the public purchaser may not in any case communicate information disclosure
of which would harm secrecy protected by law, the public interest, or fair competition among
companies (art. 83-III).
Details concerning the communicable or non-communicable nature of the documents in
connection with procedures relative to conclusion of public contracts:


The documents must be "completed":

Under the terms of article 2 of the law of 17 July 1978 containing various measures aimed at
improving relationships between the administration and the public, "the right to communication
applies only to completed documents. It does not concern preparatory documents for an
administrative decision as long as it is being developed".
With respect to public contracts, the documents relative to the contract conclusion procedure are
considered as preparatory as long as the procedure has not been terminated, i.e., as long as the
contract has not been signed or the procedure has not been abandoned. With respect to access to
the administrative documents (CADA), the documents do not become communicable as of the
time of award of the contract, but only after the contract has been signed25. Once the contract
has been signed, communication to an evicted candidate of the grounds for rejection of its bid does
24

For particular contracts, such as defence contracts, it is the specific provisions that organise information for the eliminated
candidates (provisions of article 255 of the CMP, which require – like the ones of article 83 of the CMP – communication to the
evicted candidates whose bid has been filed, at their request and subsequently at the choice of the winner of the contract, of
"the characteristics and the relative advantages of the adopted bid as well as the name of the winner or winners of the
contract").
25
CADA, Boards No. 20023233 of 22 August 2002 and No. 20065427 of 21 December 2006.
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not make it possible to refuse communication of the said contract and of the documents relating
thereto26.
Before signature, the only documents that are communicated concern a phase of the procedure
that the CADA considers itself able to isolate from the award operations in the proper sense
relative to the contract, such as the decision for launching the call for tenders, the call for
applications or the rules of the consultation. On the other hand, the other documents such as the
reports concerning envelop openings, the files of applications, and the report analysing the bids are
of preparatory nature and may not be communicated to third parties27.


The secrets constituting an obstacle to communication:

Article 6 of the laws of 17 July 1978 as modified distinguishes between absolute secrets (art. 6-I)
and relative secrets (art. 6-II) preventing communication.
The fact that a document contains indications covered by one of these secrets does not constitute
an obstacle to its communication if the said indications may be materially separated therefrom,
without depriving the document of its meaning or neglecting any interest of the communication, by
virtue of III of article 6 of the law of 1978. This applies even if the elements to be concealed are
very numerous28.
The absolute secrets apply vis-a-vis everybody and, in a general way, are the ones that are
protected by law29. For an example of absolute secrecy in connection with contracts: the
commission considers that communication of the elements relative to the bid adopted in
connection with a prime contracting competition for construction of a police building could
constitute a danger to public safety30. Similarly, the Council of State has ruled that one could not
communicate the part of a contract and of its appendices concluded between the state and the
company relating to remote surveillance and transportation of funds (Council of State, 3 February
1992, société Sécuripost et ministre des postes, des télécommunications et de l’espace, c/ société
Libertés-services, n° 118563).
Alongside absolute secrets, one finds secrets known as "relative ", which apply only vis-a-vis third
parties and which are created to protect private interests. This is the case, for instance, with the
secrecy of private life, the documents containing a value judgement or other judgements
concerning an individual or bringing out behaviour or else, more frequently called on in the
contractual domain, commercial and individual secrecy. The CADA distinguishes three types of
indications covered by such secrecy:
-

-

26

the indications protected by the secrecy of procedures (know-how, manufacturing techniques
such as the description of the equipment or software used and of the staff employed and the
content of the research and development activities of business, insofar as the said information
indicates the party’s own knowhow, which might be reproduced in another contract;
the indications protected by the secrecy of economic and financial information (information
relative to the economic situation of a business, to its financial capacities or to its credit rating,

CADA, opinion No. 20062949 of the 11 July 2006; council No. 20090984 of 2 April 2009 and No. 20114251 of 3 November
2011.
27
CADA, Council No. 20072665 of 5 July 2007.
28
Submissions by M. Toutée under CE sect., 10 July 1992, Ministre de l’agriculture c/ Touzan, n° 120047.
29
Council of State, 29 June 2011, Mme Rouzaud, n°335072.
30
CADA, Council No. 20073859, 11 Oct. 2007
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-

such as, for instance, its sales, its accounting documents, its staff, and generally all information
of such nature as to disclose its activity level);
the indications protected by secrecy of sales strategies (information concerning prices and
business practices, such as the list of suppliers and the amount of discounts granted).

The indications covered by business secrecy are, in principle, never communicable to third
parties, whatever the identity may be of the company to which they refer. Hence they must be
concealed prior to communication of any documents relative to the contract.
However, the attack on secrecy in the commercial and industrial domain is judged differently by
the CADA, depending on whether the documents concern the chosen business or the companies
that are not chosen. The detailed price bid by the chosen company and the indications relative
thereto are, in fact, communicable to any person requesting them insofar as this reflects the cost of
the services to the authority. This notion covers all documents relative to its price proposals,
whether be a question of its global price offer and of the list of unit prices or concerns the detailed
price estimate.
Contrariwise, all of the indications relative to the details of the prices proposed by the applicants
that are not chosen, with the exception of their global price bid, are covered by industrial and
commercial secrecy. Similarly, their ratings and classifications may not be communicated to third
parties.
Finally, with respect to lawyers’ professional secrecy, it should be noted that the Council of State
has ruled that the correspondence exchanged between a lawyer and his or her client, particularly
the legal opinions drafted by the lawyer for a public authority in connection with a public contract
procedure, even if they constitute administrative documents in the meaning of the law of 1978, are
covered by professional secrecy. Hence the said documents may not be communicated31.
Professional secrecy covers only the documents developed during execution of the contracts
relative to legal assistance and representation services, and not the documents of the said
contracts32.


With respect to decisions made by the administrative courts:

In French public law, the principle that both parties are to be heard, which is recalled in article L. 5
of the Code of Administrative Justice and the requirements of which are strong, means that the
judge may not, in making his decision, base himself on a document that has not been
communicated to the defendant33.
This principle is applicable to contentious proceedings relative to conclusion of public contracts.
Thus the Council of State holds that observance of industrial and commercial secrecy cannot justify
non-communication to the applicant of a document on which the solution to the dispute relies.
Here is the relevant extract from the decision by the Council of State dated 10 June 2009, Sté
Baudin Châteauneuf, n° 320037, concerning this point:
31
32

CE Ass., 27 May 2005, Département de l’Essonne, n° 268564.
CE Ass., 5 March 2003, Ordre des avocats à la cour d’appel de Paris, n° 238039 ; CADA, notice No. 20111096 of the 14 April

2011.
33

CE Ass., 13 December 1968, Association syndicale des propriétaires de Champigny-sur-Marne: "No document may be
submitted to the judge in regular fashion without the parties’ having been put in a position to familiarize themselves with it ".
The adversarial principle has been made a general legal principle (CE, 16 January1976, Gate, n° 94150; CE Ass., 12 October
1979, Rassemblement des nouveaux avocats de France, n° 01875).
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"Whereas at the hearing held on 5 August 2008, the judge in summary proceedings of the
Administrative Court of Toulouse wanted to familiarise himself with the documents concerning
presentation of the candidacies and the motivation notes that the department of Tarn-etGaronne have requested from the potential candidates and with respect to which the company
maintained that they introduced a subjective criterion into judgement of the candidacies; the said
documents were communicated to the judge on 6 August 2008 ; to rule out the argument drawn
from the fact that the request for the said documents would have introduced a subjective criterion
in connection with the choice of the candidates, the judge based himself on the content of the said
documents, without communicating them to SOCIETE BAUDIN CHATEAUNEUF, and without making
sure that they have been communicated directly to that company; hence, even if one were to
suppose that the said documents were covered by industrial and commercial secrecy, and even if
they had been communicated to him after the reading of the contested order, the company is
justified in maintaining that the said order was issued in disregard of the principle of
representation of all parties in the proceedings; it is appropriate to cancel it on this ground."
To reconcile the principle of representation of all sides and the guarantee of secrecy, and since the
very object of the dispute is not the communication of the documents34, case-law is in fact to the
effect that if documents are covered by such secrecy guaranteed by law, the said secrecy may be
lifted only by the party in whose interest it has been ordered, and this both vis-a-vis the parties and
vis-a-vis the judge35. So that it was, if the case arose, in the above-mentioned circumstances, up to
the department to call on the secrecy protecting the documents delivered to it by third parties in
order to refuse to approve the request by the judge. But since the said documents were filed in the
case and the judge intended to base himself on their content in order to rule on the application,
they had to be communicated to the company.
Similarly, the administration must duly demonstrate by means of concrete elements that the
communication of documents considered by it as confidential would impair business secrecy or
could impair fair competition among economic operators, thus constituting an obstacle to such a
proceeding: see Council of State, 29 May 2013, ministre de la défense c/ société Aéromécanic,
n° 364827.
To be completely clear, the French administrative judge does not follow the "Varec" precedent of
the CJEU in all respects. In contentious proceedings relative to the conclusion of public markets,
he considers that he must make all documents that the parties communicate to him available to
34

In its section decision dated 23 December 1988, Banque de France c/ Huberschwiller, n° 95310, the Council of State
ruled that, "Whereas, on one hand, it is up to the administrative judge to request the competent administrations to
produce all documents required for resolution of the disputes submitted to it with the sole exception of the ones that
are covered by secrecy guaranteed by law; in addition, if the adversarial nature of the proceedings requires
communication to each of the parties of all documents produced during the proceedings, this requirement is
necessarily excluded with respect to the documents of which the rejection of communication constitutes the very
object of the dispute ".
The Judge may then order production of the documents in dispute without communicating them to the applicant (for an
application to the case of records, cf. Council of State, 29 June 2011, Mme Rouzaud).
35
Council of State, 10 December 1999, Cohen et Ferrey, n° 192453, which clearly states that: "the adversarial nature of the
proceedings requires communication to each of the parties of all documents produced during the proceedings, with the sole
exception of the documents of which the refusal of communciation constitutes the very object of the dispute; when documents
are covered by secrecy guaranteed by law, observance of this demand implies that the Judge may not, without the
authorisation of the party in whose interest the secrecy has been ordered, either familiarise himself therewith or
communicate them to the parties"; see also, Council of State, 6 April 2001, Ministre de l’économie c/Vannier-Moreau,
n°202420, and for the case of documents whose secrecy is guaranteed for a third party to the proceedings, 11 March 1955,
Secrétaire d’Etat à la guerre c/Coulon.
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all parties, without any exceptions. Hence he may not base himself on the said documents and
take them into account without communicating them to all parties.
There is an exception to the rule of representation of all parties only in case the judge is applied to
directly for cancellation of the refusal of an administration to communicate a document. It is only
in this type of case that the French administrative judge may obtain communication of the
document in order to verify that it is really confidential, but without communicating it to the
applicant (Council of State Sect., 23 December 1988, Banque de France c. Huberschwiller,
n° 95310).

7.3. Is the issue of access to confidential documents during the court phase settled by law in
your country? Is it a question of general rules or of special rules for public contracts?
These issues are settled jurisprudentially in France. It is the general rules set forth in response to
question 7.2. that are applied with respect to public contracts.

7.4. Is it the national judge who rules on the confidentiality of the documents? Does he have to
consult a particular body in this connection? What criteria does case-law use to allow or
refuse access to documents indicated as confidential? Is there a difference depending on
whether the contentious proceedings are urgent or not?
If he is applied to with recourse relative to conclusion of a public contract, the French
administrative judge himself makes a judgement concerning the confidential nature of the
documents relative to proceedings for conclusion of a public contract that is opposed by a party.
On the other hand, when the said documents have been requested directly from the
administration (for instance, by an evicted competitor) and the applicant encounters a refusal on
the ground that they are subject to secrecy protected by law, that applicant must contact the
CADA, which issues an opinion concerning the communicable nature of the document, and hence
concerning its confidential nature, as a function of the criteria recalled above in the response to
question 7.2. The company may then apply to the judge.
The jurisprudential criteria for allowing or rejecting access to documents indicated as confidential
are indicated in the previous responses to question 7.1. to 7.2.
Within the framework of the precontractual summary proceedings which may be filed before
signature of the contract, the documents relative to the contract conclusion procedure are
considered as preparatory as long as the proceedings have not been terminated, i.e., as long as the
contract has not been signed or the procedure has not been abandoned. So they may not be
communicated. Once the contract has been signed, the judge of the contract may have access to
the documents relative to the said proceedings under the conditions recalled above.

7.5. When documents are considered confidential, how is the right to a fair trial organised?
In connection with a dispute bearing on conclusion of a public contract, if the judge considers that
the allegations of a party to the effect that certain documents are confidential are justified, the said
documents are quite simply not communicated and the judge himself may not obtain access
thereto, as has been explained in response to the question.
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