
Netherlands - Raad van State (Council of State) - 202002809/1/V2 – 7 April 2021 - 

ECLI:NL:RVS:2021:738 

 

Article 37(2) of the Procedures Directive 2013/32/EU – Designation of Mongolia as a safe 

country of origin for LGBTI persons – Criteria for assessment - Available information sources 

 

(Appellant against The State Secretary of Security and Justice) 

 

The state secretary must provide better substantiation for the reassessment of safe countries.  

 

The Administrative Law Division of the Council of State (Division) rules that the state secretary does 

not use all the available information sources for the reassessment, nor all the sources listed in the 

European Procedures Directive 2013/32/EU (Directive). Moreover, the State Secretary has not 

sufficiently explained why Mongolia in general, and for LGBTI persons in particular, is safe. 

Furthermore, the State Secretary must better investigate developments regarding the rule of law in 

Mongolia in order to continue the designation of this country as a safe country of origin.  

 

The appellant comes from Mongolia and has applied for asylum in the Netherlands. He did so after he 

was assaulted and threatened in Mongolia because he is a LGBTI person. According to him, the 

Mongolian authorities have not provided sufficient protection. The state secretary assessed, reassessed 

and designated Mongolia as a safe country of origin in 2016, 2018 and 2020. In his appeal, the foreign 

national discussed the way in which the state secretary reassesses the situation in countries designated 

as safe countries of origin and the application thereof in this case.  

 

The Division concludes that in the reassessment, just as in the assessment for the designation of a 

country as a safe country of origin, the state secretary must investigate whether and justify that a 

country still meets all the requirements to be designated as safe. In the reassessment the state secretary 

must consult the sources of information as specified in Article 37(3) of the Directive or he should 

explain why this is not possible. The reassessment can be done on the basis of the eight criteria, which 

the state secretary uses, namely: 'democratic governance', 'protection of the right to freedom and 

security of the person', 'freedom of expression', 'freedom of religion and association', 'protection 

against discrimination and prosecution by third parties, ‘access to independent investigations,’ ‘access 

to an independent judiciary,’ and ‘access to legal remedies.’ This enables the state secretary to 

investigate and assess whether there is generally and sustainably no prosecution or treatment in 

violation of Article 3 of the ECHR and whether it is possible to obtain protection against this, both in 

law and in fact. The Division is of the opinion that the state secretary should carry out a reassessment 

at least once every two years. Although the Directive does not prescribe a frequency, Member States 

must ensure that the 'safe country' concept is applied based on current information.  

 

The Division rules that reassessment of the situation in Mongolia does not meet the requirements 

described in Article 37, second paragraph, of the Directive from the point of view of due care and 

motivation, including the use of (information) sources. Therefore the appellant has won his case.  

 

Because it is clear how Article 37(2) of the Directive should be interpreted, no preliminary questions 

needed be referred to the ECJ on the questions dealt with in this judgment. (see paragraph 16 of the 

judgment of the Court of Justice of 6 October 1982, 283/81, Cilfit, ECLI: EU: C: 1982: 335).  

 

From the point of view of the unity of law, the development of law and legal protection in general, this 

judgment has a general, case-transcending scope because of the fundamental nature of the legal 

questions which are being dealt with. That is why the Division also provides an extensive and 

generally formulated reasoning in this judgment.  
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