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Discussion paper  
 

Topic I- Cooperation between courts prior to a reference being made for a preliminary 
ruling at national and European level   
Questions 1- 9  of the questionnaire  
 

Findings of the General Report (questions 1-9 of the questionnaire) 
It emerges from the reports that judicial cooperation is generally considered an adequate, and in 
some reports even necessary, means of securing legal uniformity and coherence. At the same time, 
it raises serious objections in terms of the principles of judicial independence and autonomy, the risk 
of peer pressure and the preservation of the secrecy of deliberations. Those objections apply mainly 
at the national level – regardless of whether the cooperation is within the judicial institution or with 
other (highest or lower) judicial institutions – and much less at the European level.  With regard to 
cooperation at European level, with courts in other Member States, the reports contribute several 
ideas for strengthening and intensifying this contact by suggesting the improvement of existing 
mechanisms  as well as the introduction of new ways to provide support in this area.  
Drawing on these findings, this discussion paper outlines specific topics for further discussion, which 
are divided into two categories:   
 

I. Judicial cooperation at the national level, in particular between the highest and the 
lower courts prior to a reference being made for a preliminary ruling (cf. questions 
1-3 and 6 of the questionnaire); and 

 
II. Judicial cooperation at the European level when preparing to make a reference for a 

preliminary ruling (cf. questions 4, 5 and 9 of the questionnaire).  
 

It is worth noting that the questions listed below at the end of the respective paragraphs are not 
meant as an exhaustive programme for the discussion in the seminar, but merely illustrate the kind 
of questions raised by the findings in the general report. 
 

Findings of the research study of Tilburg University and the European University Institute Florence 
As far as this topic is concerned, the scientific research conducted by Tilburg University together 
with the European University Institute in Florence generally arrives at very similar conclusions and 
thus gives rise to the same topics for discussion.   

 
I. Judicial cooperation at the national level, in particular between the highest and the lower 

courts prior to a reference being made for a preliminary ruling 
 
The abovementioned tension between the usefulness of judicial cooperation, on the one hand, and 
the fundamental objections raised, on the other, appears to be most pressing in relation to contacts 
and cooperation between highest and lower courts prior to a reference being made for a preliminary 
ruling (question 2). The objections of principle raised to this form of contact are significant, so that 
that this type of contact generally does not take place at all. At the same time, it is considered as 
potentially very useful. Some form of contact or cooperation might help the referring court to 
submit a more ‘elaborate’ question to the Court of Justice, reflecting a wider spectrum of 
problematic issues in the case. It might also provide useful information as to whether the lower 



2 

 

 

 
 

 

 

 

Seminar co-funded by the “Justice” programme of the European Union 

 

 

courts are dealing with similar issues of EU law. In the event the same question of EU law is at issue 
in different courts, cooperation could help in obtaining more helpful answers from the Court of 
Justice.   
 
The main objections raised relate to judicial independence (only the judge responsible for the case 
may decide whether a case is referred to the Court of Justice for a preliminary ruling), and the 
preservation of the secrecy of deliberations. A number of reports also stress that the hierarchical 
relationship would make contact or discussion of cases inappropriate.  
 
In the opinion of the Court of Justice, it is indeed useful for coordination or consultation to take 
place at Member State level about references made or to be made to the Court. However, the Court 
of Justice emphasises that such consultation or coordination must never amount to any form of 
control, including peer pressure. In this regard, the Court of Justice points to the wide discretion of 
lower national courts in referring a case to the Court of Justice if they consider that a case pending 
before them raises questions of the interpretation or validity of EU law that necessitate a decision 
on their part. National courts need to be free to refer any question they consider necessary to the 
Court for a preliminary ruling under Article 267 TFEU (question 6).  
 
Reading the objections raised, it becomes clear that most ACA members interpret the concept of 
‘contact and cooperation with lower courts’ as an invitation for the lower court to discuss the 
intention to lodge a reference for a preliminary ruling or even to influence the content of the draft 
questions for referral in a particular case. The Court of Justice also seems to take account of the 
(possible) converse situation, of the highest court advising and addressing its comments to the lower 
court.   
 
In this respect, it is interesting to see that in two reports, the (suggested) contact with lower courts 
is fleshed out in another (and perhaps less objectionable) way. Thus, one rapporteur mentions the 
possibility of a more general exchange of thinking among judges and experts within the country to 
identify certain (widespread) questions and issues suitable for a preliminary reference.  
Another rapporteur highlights the practice among the administrative courts of sharing the intention 
to lodge a reference for a preliminary ruling (including the draft questions), merely for the purpose 
of keeping each other adequately informed. This allows other, both lower and highest, courts to take 
the measures they deem appropriate (e.g. lodging their own reference /staying cases). It may even 
lead to the coordination of cases in the form of joined preliminary references by various courts, 
possibly even lower and highest.  This practice of informing goes no further than simply sharing draft 
questions for referral with other courts: the lower courts are not asked to submit observations, and 
whenever a lower court shares its intention to make a reference for a preliminary ruling, the highest 
court does not comment on the draft questions.    
 
In addition, several reports mention the possibility for lower courts to rely on the expertise of 
specialised networks of judges that provide support to other judges on issues of EU law, in some 
instances even by formulating and drafting references for preliminary rulings,  or on the support of 
internal educational or scientific departments that provide advice in this area to both judges of their  
own judicial institution and judges from administrative courts of first instance.   
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Topic for discussion - the area of  tension between the usefulness and necessity of judicial 
cooperation and the objections of principle with regard to judicial autonomy and independence  

 In some reports, the view is stated that contact between the highest and the lower court 
prior to referral to the Court of Justice could be beneficial. Is this view broadly supported? 
What precise purposes could this contact serve?    

 Is it possible to overcome the fundamental objections? What could be done, in particular, to 
prevent peer pressure from arising and to ensure that lower courts are not limited in their 
freedom to refer a case to the Court of Justice?  

 What are the views in this regard on the suggestion for a more general exchange of thinking 
in this context, and the practice of sharing intentions to lodge preliminary references for the 
mere purpose of keeping each other informed?  

 How do the objections of principle relate to the existing practices in some countries where 
lower courts can call upon the support of other judges or courts, either through a specialised 
network of judges (of different judicial institutions) or via the scientific department of the 
highest court? Are those practices less objectionable? If yes, why?    

 

 

II. Judicial cooperation at the European level when preparing to make a reference for a 
preliminary ruling  

 
Cooperation with courts in other Member States when preparing a reference for a preliminary ruling 
is considered useful by all reports.  This level of judicial cooperation, different from judicial 
cooperation at national level, is generally not considered to be objectionable on grounds of 
principle. Only a few rapporteurs make remarks of principle in this context, stressing that 
consultation via the Forum should not, in their opinion, address possible solutions to an individual 
pending case but only general legal questions.  All in all, most rapporteurs seem to be in favour of 
investigating and discussing whether  this form of cooperation could be further improved and 
intensified. 
 
Topic for discussion - judicial cooperation between courts in different Member States: useful or 
necessary?  
In the majority of the participating countries there is some form of contact/consultation with judges 
from other EU Member States when preparing a reference for a preliminary ruling, primarily via ACA 
(Forum). This contact is considered particularly useful. For instance, it helps in understanding 
whether a certain point of EU law also poses difficulties or raises questions of interpretation in other 
Member States.  It can also help inform judges as to whether a certain matter has already been the 
subject of a reference for a preliminary ruling by courts from other Member States.  More 
specifically, two reports state that such consultation enables judges to comply with the CILFIT 
criteria as it helps the national judge to determine whether a point of law is acte clair in that specific 
case. Consultation through ACA is a way to collect information from CILFIT judges from other 
Member States on whether they entertain doubts or have diverging views with respect to the 
interpretation and application of a certain point of EU law.  
 

 What precisely is the added value of consultation with courts in other Member States?   

 To what extent is the horizontal dialogue between courts of different Member States (via 
ACA) necessary to comply with the CILFIT criteria?  
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 Is consultation at European level considered to be less objectionable than consultation at 
national level?  If yes, why?  Is that because, usually, the contact with courts of other 
Member States (i.e. via ACA) is more general and informative in nature and does not relate 
to the discussion of a specific case?  

 

Topic for discussion -  suggestions  for intensifying and strengthening the cooperation between 
courts in different Member States  
The suggestions and ideas contributed for intensifying the cooperation between courts in different 
Member States relate to: 

A. The improvement of ACA (Forum) and Jurifast; 
B. A possible supporting role for the Court of Justice; and  
C. The use of judgments on matters of EU law emanating from the different Member States.  

 

A. The improvement of ACA (Forum) and Jurifast 
As one rapporteur points out,  the possible strengthening of cooperation via the Forum or Jurifast is 
clearly not a new topic. It has been a regular subject of discussion in the ACA context and, on several 
occasions, recommendations or ‘best practices’ have already been formulated in this regard.1 
Although most reports indicate that judges are indeed generally satisfied with the functioning of the 
ACA Forum, some reports suggest that improvements could be made, such as: 1) regular updates; 2) 
more flexibility; 3) greater ease of use and 4) improving the combined efforts of member institutions 
to maintain the Forum.  
One rapporteur is of the opinion that it is not so much the Forum, but rather the Jurifast database 
that needs to be enriched. According to this rapporteur,  the most important thing in this area is not 
consultation with European colleagues as such, but rather having the best possible knowledge of EU 
law, and especially of the preliminary questions already submitted by other Member States.  

 

 Could the ACA Forum and Jurifast be used more intensively? What precisely should these 
practical suggestions entail? Do these suggestions add value, compared to the 
recommendations already made to improve the ACA Forum and Jurifast?    

 
B.  A possible supporting role for the Court of Justice 

The Court of Justice finds it useful to encourage horizontal dialogue and participate in it, notably by 
explaining its functioning. It is however stressed that the Court of Justice should not play too active a 
role in the organisation or steering of such structured dialogue. In this context, however, it  emerges 
from subtopic II of the questionnaire that, for the period before a referral is sent to the Court of 
Justice,  several rapporteurs express the need for better access to any reliable information that could 
be useful in this context. In this regard, the question is raised whether the Court of Justice could play 
a supporting role here, for instance by: 

 

 Ensuring that the preliminary questions of courts in other Member States are made 
accessible on the Curia website, accompanied by the translation of all or part of the order 
for reference (instead of the questions alone). That way, the national court could more 
accurately assess whether to await the response of the Court of Justice to the reference 

                                        
1 See the seminar in The Hague of 3 December 2007 (http://www.aca-europe.eu/index.php/en/seminars/385-seminar-in-
the-hague-on-3-december-2007) and the seminar in Brno of 7 November 2014 (http://www.aca-

europe.eu/index.php/en/seminars/465-seminar-in-brno-on-7-november-2014) 

http://www.aca-europe.eu/index.php/en/seminars/385-seminar-in-the-hague-on-3-december-2007
http://www.aca-europe.eu/index.php/en/seminars/385-seminar-in-the-hague-on-3-december-2007
http://www.aca-europe.eu/index.php/en/seminars/465-seminar-in-brno-on-7-november-2014
http://www.aca-europe.eu/index.php/en/seminars/465-seminar-in-brno-on-7-november-2014
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from another Member State or to lodge a reference in a case pending before its own 
jurisdiction.    
 

 Providing for support in this area by the “Research and Documentation Department”, in any 
form whatsoever, for instance with regard to specific questions about the state of the case 
law of the Court of Justice on a specific topic. This information could be useful for the 
national court in deciding whether or not it is bound, according to the CILFIT criteria, to 
lodge a reference for a preliminary ruling. 

 

C. The use of judgments on matters of EU law emanating from the different Member 
States 
 

In general, the reports indicate that it is useful to consider judgments from other Member States 
when preparing judgments on matters of EU law. However, in practice, referring to judgments of 
courts in other Member States seems to be the exception rather than the rule. This is mostly due to 
practical difficulties related to the language barrier and the poor availability of judgments from other 
Member States. In this respect, it is suggested that a common database be set up where all national 
EU judgments are published. 
 

  Are there ways to remove these structural barriers, as to language and poor availability? 

 Would it be possible to set up a common database at EU level? Could the European 
Commission be of assistance in this respect?  
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Discussion paper  
 
Topic II – The dialogue between the referring court and the Court of Justice 
Questions 10 -20 of the questionnaire  

Findings of the General Report (questions 10-20 of the questionnaire) 
It follows from the questionnaires that the participating ACA members are generally satisfied with 
the current functioning of the preliminary reference procedure and the level of involvement of the 
referring court in the course of this procedure. Any formal and structural involvement of the 
national court in the preliminary ruling procedure after the referral would, moreover, be open to 
serious objections of principle.  
  
At the same time, a considerable number of rapporteurs do see the value of intensifying the 
communication with the Court of Justice with respect to a particular subject and/or a specific period 
in the preliminary ruling procedure, either within the existing frameworks, or through alternative 
forms of communication.  In this regard, dialogue with the Court of Justice might be strengthened in 
relation to: 
 

I. The content of the order for a preliminary ruling (cf. question 16); 

 
II. The period after the reference has been made and before the Court of Justice has 

handed down its ruling (cf. questions 12, 13, 14 and 18, 19); 

 
III. The period after the ruling is handed down by the Court of Justice (cf. question 16). 

 
This discussion paper, arranged according to these three categories, provides specific topics for 
further discussion. It is worth noting here that the questions listed below at the end of each 
paragraph are not meant as an exhaustive programme for the discussion during the seminar, but 
merely illustrate the kind of questions raised by the findings in the general report. 
 
Findings of the research study of Tilburg University and the European University Institute Florence 
As far as this topic is concerned, the scientific research conducted by Tilburg University together 
with the European University Institute in Florence generally arrives at very similar conclusions and 
thus gives rise to the same topics for discussion. Where this research suggests additional 
observations or topics for discussion, this is explicitly stated below.  

 
I. Strengthening the dialogue through the content of the order for a preliminary ruling  

According to its Recommendations to national courts and tribunals in relation to the initiation of 
preliminary ruling procedures,1 the Court of Justice finds it useful for the referring court to state its 
view on the answer to be given to the questions referred for a preliminary ruling. This particular 
topic was also discussed at the ACA seminar of 3 December 2007 in The Hague on the preliminary 

                                        
1 Court of Justice, Recommendation to national courts and tribunals in relation to the initiation 

of preliminary ruling proceedings, nr. 24. 
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ruling procedure. There, the working group recommended that the referring court should provide 
the Court of Justice with reasoned provisional answers to the questions referred.2 
 
However, the answers to the questionnaire show that far from all ACA members do so in practice.  
Moreover, the ACA members with experience of suggesting possible answers to the questions have 
different views on the usefulness of this practice. It is reported and explained that this practice has 
benefits and has proved to be productive and useful. It can, for instance, contribute to a higher level 
of precision and clarity in the ruling of the Court of Justice. It can also provide the referring court 
with the opportunity to illustrate the consequences of a certain interpretation of EU law within the 
context of national law. Other rapporteurs, however, are of the opinion that providing possible 
answers to the preliminary questions has had little impact. It is stated that an attempt to answer the 
questions has made no difference to the clarity of the ruling.  
 
Topic for discussion: the discrepancy between the viewpoint of the Court of Justice and the 
experience of ACA members on the issue of providing possible answers in the order for reference   
 

 What is the aim of the Court’s Recommendation to provide possible answers in the order for 
reference?  

 How are those provisional answers dealt with in the internal deliberations of the Court of 
Justice?  

 To ACA members that have experience with suggesting possible answers in the order for 
reference: what are the precise reasons for giving a view on the answers to the questions? 
And what has been the experience? 

 To ACA members that do not have experience in this regard: what are the reasons for not 
giving a view on the answers to the questions?   

 Based on the research of Tilburg and Florence EUI: Do ACA members envisage that the 
Court of Justice might more explicitly reflect on the provisional answers in its ruling, as a part 
of the dialogue?  

 
II. Strengthening the dialogue in the period between the reference by the national court and 

the ruling by the Court of Justice 

 
 A small majority of the participating countries do not see an urgent need for any other forms of 
communication with the Court of Justice outside the framework of the reference for a preliminary 
ruling. At the same time, a considerable number of ACA members recognise the possible benefits of 
further involvement of the national court. This primarily concerns the period after the reference has 
been made and before the Court of Justice has handed down its ruling. 
 
With regard to this period, firstly, the desire is expressed for the Court of Justice to make more use 
of its powers under Article 101 of the Rules of Procedure to ask the national court for clarification. 
Most reports mention that the Court of Justice has not, to date, made any such request to the ACA 
member concerned. Secondly, there is a need for an alternative form of communication, on the 
basis of which the national court could send information to the Court of Justice on its own initiative.   

                                        
2 See: http://www.aca-europe.eu/index.php/en/seminars/385-seminar-in-the-hague-on-3-

december-2007. 

http://www.aca-europe.eu/index.php/en/seminars/385-seminar-in-the-hague-on-3-december-2007
http://www.aca-europe.eu/index.php/en/seminars/385-seminar-in-the-hague-on-3-december-2007
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Communication with the Court – either under Article 101 of the Rules of Procedure or on the 
initiative of the referring court – that is perceived as beneficial and not inappropriate might involve, 
in particular, clarification of the aim and purpose of the referred question, aspects of national law or 
the facts of the case. Providing such information is mainly seen as a way to enable the Court of 
Justice to arrive at an appropriate determination, providing the national court with sufficient clarity 
to resolve the dispute in hand.  
 
More specifically, the following suggestions are made as to what, in particular, this communication 
could cover:    
 

 The opinion of the referring court as to the proposed substantive reformulation of the 
questions by the Court of Justice; 

 
 The reaction of the referring court to the written observations of the Member States or 

institutions or the Opinion of the Advocate-General, in the event that the facts of the case or 
national legislation are presented in different way than indicated in the order for preliminary 
reference;   

 
 The notification to the Court of Justice of any issues relevant to the reference for a 

preliminary ruling that have arisen in other cases since the domestic court made the 
reference.  

The rapporteurs agree that any alternative form of communication is, however, only appropriate on 
condition that it is conducted according to clear and transparent procedures, and with the 
involvement – at least passive – of the parties to the proceedings.  
 
However, there seems to be tension between this view and the view of the Court of Justice. The 
Court of Justice appears not to favour either using its powers under Article 101 of the Rules of 
Procedure more extensively, or introducing alternative forms of communication with the national 
court, as suggested by some of the participating countries. Instead, the Court of Justice stresses that 
the communication channel between the referring court and the Court of Justice should first and 
foremost be the order for reference. In this regard, it draws attention to the existing framework for 
communication, as covered by the Rules of Procedure and the Recommendations.   
 
With regard to Article 101 of the Rules of Procedure, the Court stresses that this can never be a 
substitute or stopgap for an order for reference that does not meet the basic criteria of Article 94 of 
the Rules of Procedure. It also emphasises that making a request under Article 101 of the Rules of 
Procedure may entail significant delays in both the national proceedings and the procedure before 
the Court of Justice. The Court of Justice nevertheless finds it useful be informed of cases before 
national courts that are similar to cases pending before the Court of Justice, as well as of any 
pending cases that concern a structural problem experienced by many courts in the same 
jurisdiction. However, this information, too, needs to be included in the order for reference.  
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Topic for discussion:  the tension between the national reports and the viewpoint of the Court of 
Justice with regard to communication in the period between the order for a preliminary reference 
and the ruling by the Court of Justice.  
 

 What is the thinking on the suggestions that the possibility be introduced for the national 
court to elucidate the facts of the case and points of national law/ react to reformulation of 
questions by the Court of Justice /react to the written observations or the Opinion of the 
Advocate-General/draw the attention of the Court to related issues? Do those wishes have 
broad support among ACA members? 

 To the Court of Justice: given the delaying effect of extensive use of Article 101, are there 
any feasible alternative forms of communication, in response to the wishes and suggestions 
brought forward in this respect? 

 To ACA members: given the limited possibilities for alternative forms of communication, as 
envisaged by the Court of Justice, which of the suggestions made should have priority in 
your opinion?  Would it be desirable to introduce a procedure at EU level?  
 

III. Strengthening the dialogue after a judgment is handed down by the Court of Justice 

 
It is up to the national court to resolve the dispute in hand after the Court of Justice gives its 
judgment in a preliminary ruling procedure. ACA members are of the opinion that the rulings of the 
Court of Justice on their references generally provide sufficient clarity to resolve the dispute in hand. 
Nevertheless, according to several reports, the degree of usability and clarity of the rulings of the 
Court on preliminary references could be further improved. 
 
In this regard, it emerges from the reports that, to date, no contact has been sought with the Court 
of Justice following a ruling. There are diverging views regarding the desirability of such contact. On 
the one hand, a considerable number of rapporteurs suggest that such contact is not desirable, 
because it is not considered useful or necessary, or because it raises objections of principle. 
Nevertheless, certain rapporteurs express the view that in some cases, it could be useful to contact 
the Court following a judgment, to seek clarification.   
 
Suggestions made in this regard include:  
 

1) Introducing a procedure that allows national judges to ask the Court of Justice for 
clarification in case of doubts as to the interpretation of preliminary rulings, without 
having to make a new reference for a preliminary ruling. Article 43 of the Statute of the 
Court of Justice provides the opportunity for any institution or any party to do so with 
regard to judgments in direct cases. A parallel provision for national courts, with regard 
to judgments in preliminary cases, might be considered a valuable tool providing 
additional clarity in resolving the dispute in hand as well as other immediately related 
disputes.3  

 

                                        
3 At present explicitly excluded by Article 104 taken together with Article 158 of the Rules of Procedure. 
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2) Introducing a simplified procedure concerning preliminary requests that relate to a 
subject that has previously been dealt with by the Court of Justice (for example if the 
case before the Court of Justice has been withdrawn or if the answer triggers a new 
question).  

 
Topic for discussion: suggestions for strengthening the dialogue after the judgment by the Court of 
Justice.  

 

 What are the thoughts of other rapporteurs on these particular suggestions?  

 What is the opinion of the Court of Justice on these particular suggestions? 
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Discussion paper  
 
Topic III:  Cooperation with the European Commission 
Questions 21- 32 of the questionnaire  
 
Findings of the General Report  
The overall conclusion to be drawn from the reports is that, in general, the existing possibilities of 
contacting the European Commission to obtain clarification on points of EU law – both via the 
‘Zwartveld’ procedure as well as in the area of state aid and competition – are very little used by ACA 
members. The reports reveal several reasons for this. Besides unfamiliarity with the existing 
procedures, one important reason concerns objections on points of principle. In this regard, it is 
pointed out that cooperation with the European Commission, the executive branch of the European 
Union, might seriously impair the independence and impartiality of the national courts. It 
furthermore appears that the rapporteurs, bearing in mind those objections as well as their 
obligations according to the CILFIT criteria, are more inclined to bring a question before the Court of 
Justice in a preliminary ruling procedure, than to approach the Commission for advice. 
 
Drawing on these findings, this discussion paper outlines specific topics for further discussion, which 
focus on cooperation with the Commission in relation to:   
 

I. The objections of principle that were raised. How do these objections relate to the possible 
added value of requesting the European Commission for advice? (Cf. questions 21,23) 
 

II. The preliminary ruling procedure. To what extent does the CILFIT obligation impede 
cooperation with the Commission? (cf. questions 24-25)   
 

It is worth noting here that the questions listed below at the end of the respective paragraphs are 
not meant as an exhaustive programme for the discussions in the seminar, but merely illustrate the 
kind of questions raised by the findings in the general report. 
 
I. Cooperation with the Commission and judicial independence   
 
Several reports suggest that cooperation with the European Commission in the absence of a request 
to do so by one of the parties, might harm the independence and impartiality of the court. In this 
respect, it is mentioned that cases should be decided solely on what the parties submit. 
Furthermore, it is pointed out that the European Commission could be seen as the ‘executive’ 
branch of the European Union and could be an opposing party to the respective Member State in 
infringement procedures or a ‘party’ in a case referred to the Court of Justice for a preliminary 
ruling. For these reasons, some judicial institutions would be hesitant to contact the European 
Commission.  
Moreover, doing so would raise specific concerns. Here, one rapporteur raises the question whether 
the European Commission would take responsibility in the event that the national court follows the 
opinion of the European Commission, but is eventually “censored” by the Court of Justice.  
Therefore, the legal value and usability of the opinion of the European Commission is questioned.  
At the same time, it appears, from the reports of the small number of ACA members that have 
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experience of cooperation with the European Commission, that this cooperation has proved to be 
particularly useful in certain cases.   
 
Topic for discussion:  the tension between the usefulness of cooperation with the European 
Commission on the one hand, and the objections of principle concerning judicial independence on 
the other 
 
 To the ACA members that have experience of contacting the European Commission:  
 

 What are the precise reasons for requesting advice from the European Commission? What, 
from the perspective of the national judge, is the distinct added value of obtaining the view 
of the Commission? 
 
To all ACA members:  
 

 To what extent is the independence of the judge in fact unacceptably jeopardised in the 
event the European Commission is approached for its opinion, considering that the latter 
could be seen as the executive branch of the EU and could have its own, or an opposing 
‘interest’ in possible follow-up procedures (i.e. infringement procedures or preliminary 
ruling procedures)?  

 Would this be a reason – as a matter of principle – for bringing questions before the Court of 
Justice instead of the European Commission? Or are there possible ways to overcome this 
concern? 

 What ‘rules of play’ could be developed to address the blurring of roles between the judicial 
and the executive branch?  
 

- For instance with regard to the degree to which the European Commission’s 
answer might automatically be decisive for the ruling in the case, or the extent 
to which the national judge might rely on the European Commission’s answer? 
 
One rapporteur stresses that, in the light of the independence and impartiality of 
the judiciary, communication with the European Commission has a more 
advisory character, whereas the Court’s answer to a reference for a preliminary 
ruling is a binding interpretation of EU law that needs to be followed1.  
 

- Also, with regard to the extent to which parties must be involved in the 
procedure and must be given the opportunity to contest the submissions made 
by the European Commission.  

 

It is emphasised in one report that the parties might have an independent view 
on the matter, despite the authoritative answer of the European Commission.  

 

                                        
1 Cf. theme II of this discussion paper.  
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To the European Commission:  
 

 The existing possibilities for seeking the advice of the European Commission in the area of 
state aid and competition law seem to be very little used. What is the Commission’s 
response to these findings? In response to these findings, would the European Commission 
see any reason for promoting these procedures, to increase their use in the future and to 
clarify certain issues?   

 In the view of the Commission, should the amicus curiae procedure (laid down in Article 15 
(3) of Council Regulation No 1/2003) be seen as a fallback option (limited to exceptional 
cases) rather than standard procedure?  
 
 

II. Relationship to the preliminary ruling procedure  (the CILFIT obligation)   
 

Concerning the relationship between the possibility of submitting questions to the European 
Commission on the one hand and the obligation to refer preliminary questions to the Court of 
Justice on the other, the reports reveal the following.  
 
The reports point out that requesting the European Commission’s advice in a matter does not 
release highest courts from their CILFIT obligation. The situation may also arise where the national 
court sees fit, following an answer from the European Commission, to make a request for a 
preliminary ruling to the Court of Justice. It may also be the case, as mentioned in one report, that 
the European Commission itself, in its answer to a request for information, urges the judicial 
institution to refer the question to the Court of Justice for a preliminary ruling.  
 
It is furthermore emphasised that the preliminary ruling procedure on the one hand, and the 
procedure of submitting a request for information or advice to the European Commission on the 
other, are fundamentally different. In this regard, it is pointed out, first, that the Court of Justice 
alone has the final word when it comes to the interpretation of EU law. That is also included as a 
disclaimer in the European Commission’s answer.  
 
In addition, two rapporteurs make a clear distinction between situations in which a request is made 
for information to the European Commission and situations in which the case is referred to the Court 
of Justice for a preliminary ruling. Questions concerning factual circumstances or questions in 
specific cases concerning the interpretation of competition rules and state aid law are likely to be 
referred to the European Commission. One report expressly refers to the extensive decisional 
practice of the European Commission in this regard. A question concerning the interpretation of EU 
law is referred to the Court of Justice if the answer is needed to resolve the case, or if issues of law 
are at play that are not yet resolved.  
 
It is also pointed out that contacting the European Commission has some advantages as opposed to 
making a reference for a preliminary ruling to the Court of Justice. It is, for example, more time 
efficient, as the European Commission is obliged to observe relatively short, and fixed, time limits 
when answering a request. According to one rapporteur, contacting the European Commission can 
thus be seen as a supplementary mode of contact, filling the gaps in the preliminary ruling 
procedure or helping the national courts to better formulate their question for a preliminary ruling.   



4 

 

 

 
 

 

 

 

Seminar co-funded by the “Justice” programme of the European Union 

 

 

 
Topic for discussion: to what extent does the CILFIT obligation preclude the use of the procedures 
for seeking advice from the European Commission?  
 

 To what extent does the CILFIT obligation preclude the highest courts from requesting the 
advice of the European Commission? Can the highest court, in the light of its CILFIT 
obligation, request the advice of the European Commission (and subsequently follow that 
advice without the intervention of the Court of Justice) in the event it entertains doubts as 
to the interpretation of EU law? Or are these procedures only meant to be used for requests 
that relate to explanations of the facts?  
 

 If the position of the highest court on the matter differs from the answer of the European 
Commission following a request for advice, is that court allowed to decide the case based on 
its own position (thereby overriding the answer of the European Commission)? Or is that 
court, in these circumstances, under the obligation to refer the question to the Court of 
Justice for a preliminary ruling? 

 
Topic for discussion: guidelines for approaching the Commission and the Court of Justice  
  

 In deciding whether to request the advice of the European Commission or to refer questions 
to the Court of Justice for a preliminary ruling in a given case, what situations are more 
appropriate for either of the respective choices?  
 

 What possible guidelines (‘rules of thumb’) could be developed for making this decision? 
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