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The concept of economic regulation may be interpreted in a broader sense as 

state intervention in market economy processes in order to achieve public service 

objectives. In that case, the concept of economic regulation would comprise numer-

ous sectors, such as waste management, public health, higher education or financial 

markets. The regulatory structures of these sectors, however, are too diverse to be 

outlined here. I will therefore limit my brief overview of the organisation of economic 

sectoral regulation in Germany to the sectors of network industries, i.e. telecommuni-

cations, postal services, energy and rail transport. These sectors may be character-

ized by specialized, relatively independent authorities and specific regulatory instru-

ments aiming at liberalisation and deregulation of markets via non-discriminatory 

network access and efficient access charges. 

 

In Germany, economic regulation in the sectors of network industries is implemented 

mainly by the Federal Network Agency for Electricity, Gas, Telecommunications, 

Post and Railway (Bundesnetzagentur für Elektrizität, Gas Telekommunikation, Post 

und Eisenbahnen). The Federal Network Agency is an autonomous higher federal 

authority within the scope of business of the Federal Ministry of Economics and En-

ergy. It was set up as Regulatory Authority for Telecommunications and Postal Ser-

vices (Regulierungsbehörde für Telekommunikation und Post - RegTP) in 1996. After 

assuming additional regulatory responsibilities in the energy sector and in the railway 

sector the Regulatory Authority was renamed in 2005.  

 

The creation of the Federal Network Agency as a single regulatory authority, how-

ever, did not correspond with a harmonization of the legal bases for its regulatory 

activities. As to the objectives of regulation, certain basic principles are contained 

in the German constitution. For example, the Basic Law provides that the Federation 

shall ensure the availability of adequate and appropriate postal and telecommunica-

tions services throughout the federal territory. A similar principle applies to the rail-
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way sector. This entails the state’s responsiblity to avoid competition-related disad-

vantages for the supply of basic services. It thus requires a regulation competence 

that is not restricted to the aim of enforcing the principle of competition. Further de-

tails are regulated by federal legislation. For example, the objectives of regulation 

listed in the Law on Telecommunications (Telekommunikationsgesetz), include, inter 

alia, protecting consumer interests, guaranteeing fair competition, promoting the de-

velopment of the internal market of the European Union, guaranteeing the basic pro-

vision of telecommunications services at affordable rates throughout the territory and 

accelerating the expansion of high-performance next-generation public telecommuni-

cations networks. 

 

Not only the objectives of regulation but also the regulatory instruments and the 

applicable procedural rules are specified in the respective legal framework for each 

regulated sector. In the telecommunications sector, for example, the Federal Network 

Agency is competent to impose, as a result of market analysis, regulatory obligations 

listed individually in the Law on Telecommunications, in particular, access obliga-

tions, transparency obligations or ex ante price control. Regulatory obligations ex 

ante, however, are admissable only if there is no effective and sustainable competi-

tion. 

 

Sectoral law also contains provisions on cooperation between the regulatory and 

competition authorities. In the telecommunications sector, for example, the Federal 

Network Agency has to take decisions regarding market definition and analysis in 

agreement with the Federal Cartel Office. Concerning proposed regulatory decisions, 

the Federal Network Agency shall consider the view of the Federal Cartel Office. Vice 

versa, in cases where the Federal Cartel Office carries out procedures in the tele-

communications sector, it shall give the Federal Network Agency the opportunity to 

state its views. Both authorities are legally obliged to seek to achieve a uniform inter-

pretation of the law. 

 

The Federal Network Agency is empowered to issue regulations (Rechtsverordnun-

gen) in very limited areas if certain procedural requirements are fufilled. For example, 

the Federal Ministry of Economics with the agreement of other Federal Ministries and 

the Bundestag may delegate to the Federal Network Agency the authority to issue a 
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regulation regarding general provisions for the promotion of transparency, the publi-

cation of information and additional cost control facilities in the telecommunications 

market. 

 

Sectoral law grants the Federal Network Agency substantial enforcement powers in 

the event that an undertaking fails to meet its obligations. According to the Law on 

Telecommuniations, for example, the Federal Network Agency shall require the un-

dertaking to state its views and to take remedial action within a set time limit. It may 

then order such measures as are necessary to secure adherence to the obligations. 

To enforce such orders a penalty of up to 500,000 euros may be set in accordance 

with the Law on Administrative Enforcement (Verwaltungsvollstreckungsgesetz). As a 

last resort, in the case of serious or repeated breaches of obligations by the under-

taking or failure to comply with measures for remedial action, the Federal Network 

Agency may prohibit the undertaking from acting in the capacity of telecommunica-

tions network operator or service provider. It may also take provisional measures, if 

such breach of obligations represents a direct and serious threat to public safety and 

order or such neglect of duty will create serious economic or operational problems for 

other providers or users of telecommunications networks or services.  

 

Furthermore, the Law on Telecommunications contains a list of regulatory offences 

(Ordnungswidrigkeiten) which may be sanctioned by the imposition of a regulatory 

fine. The Federal Network Agency is designated as competent administrative author-

ity having jurisdiction, according to the Law on Administrative Offences (Gesetz über 

Ordnungswidrigkeiten), over the prosecution of the regulatory offences. The proce-

dure for imposing fines is regulated by the provisions of the general legislation on 

criminal procedure.  

 

The Federal Network Agency enjoys relative independence. Full independence 

from government and parliamentary control would require a basis in German consti-

tutional law which does not exist. The Federal Network Agency is therefore subject to 

legal, technical and administrative supervision by the competent Federal Ministry of 

Economics and Energy. However, in the telecommunications sector, for example, the 

Federal Network Agency is legally distinct from and functionally independent of all 

organisations providing electronic communications networks, equipment or services. 
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In particular, there are no organisational links between the Federal Network Agency 

and the still partly state-owned incumbent or the Federal Ministry of Finance perform-

ing the tasks related to ownership. Furthermore, the Law on Telecommunications 

contains a set of organisational and procedural rules conferring a certain degree of 

independence to the Federal Network Agency. The vast majority of its regulatory de-

cisions are made by its ruling chambers (Beschlusskammern), which are composed 

of one chairman and two assessors. In certain matters decisions are made in the 

composition of the Federal Network Agency’s president as chairman and the two 

vice-presidents as assessors. Furthermore, ruling chamber proceedings are similar 

to judicial proceedings. The ruling chamber shall decide on the matter in question on 

the basis of public oral proceedings and give parties concerned the opportunity to 

state their views. In the event of legal action against a ruling chamber’s decision, by 

way of derogation from general administrative law, there are no preliminary proceed-

ings (Widerspruchsverfahren). Actions may be brought directly before the administra-

tive courts. 

 

Another aspect of the relative independence of the Federal Network Agency has 

been acknowledged by the Federal Administrative Court confirming that the Law 

on Telecommunications confers a „regulatory discretion“ („Regulierungsermessen“) 

upon the authority regarding certain regulatory decisions in the telecommunications 

sector. German constitutional law requires that decisions of the Federal Network 

Agency are subject to judicial review without any exception. The exercise of the regu-

latory discretion, however, is subject to a limited judicial control. It can only be con-

sidered to be defective if the authority has failed to conduct a complete and correct 

balancing of the affected interests. Furthermore, the Federal Network Agency has a 

wide scope for judgement evaluation (Beurteilungsspielraum), as regards the market 

definition and analysis, that is to say, in identifying the relevant product and geo-

graphic telecommunications markets warranting regulation, in determining whether 

there is effective competition in the market being analysed and in designating the 

undertakings with significant market power in this market. A similar scope for judge-

ment evaluation has been conceded to the Federal Network Agency regarding meth-

ods of cost calculation when examining whether the rates charged by a public tele-

communications network operator with significant market power for access services 

are in accordance with the principle of the costs of efficient service provision. Due to 
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the constitutional right to effective judicial protection, however, this relaxation of judi-

cial control cannot be generalized. Whether it can be applied to other types of deci-

sions of the Federal Network Agency remains to be seen on a case-by-case basis.  


