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Introduction 
 

1. The Office of Communications (“Ofcom”) is the sector regulator for 
telecommunications under the system of regulation laid down by the European Union 
and known as the Common Regulatory Framework (“CRF”). The CRF is 
implemented in the UK by the Communications Act 2003. A broad overview of the 
regulatory landscape in the UK is attached as Annex A.  

 
A case study – the Telfonica case 

 

2. The Supreme Court is currently considering an important case called British Telecom 
v Telefonica regarding the role of the sector regulator, Ofcom. The decision of the 
lower court,Court of Appeal, is known as Telefonica v British Telecom [2012] EWCA 
Civ 1002. The facts and issues of that case are considered in this case study.  

 
Background facts  
 

3. All telephone users expect to be able to call any number from any mobile phone, 
regardless of what network is used by the caller or the recipient. This is known as 
end-to-end connectivity and is one of the objectives reflected in the CRF.  
 

4. British Telecommunications (“BT”) is the major fixed network communications 
provider in the UK and provides transit services for calls between other 
communication providers. The use of transit services makes it possible for a 
communication provider to ensure that all calls using its network can be connected, 
whatever other network may be involved, without having to enter into a separate 
contract with all other communication providers. BT provides connection services 
with its network to other communication providers under the terms of its Standard 
Interconnect Agreement (“the Agreement”). Under the Agreement, the charge payable 
for a BT service or facility is specified by BT and may be varied by BT.  

 

5. In 2009, BT introduced a novel method of pricing which was described as “ladder 
pricing”. This meant that mobile network providers paid successively higher charges 
where the retail charge payable by the customer increased above certain thresholds. A 
number of mobile network providers, including Telefonica O2 Ltd (“Telefonica”), 
disputed the reasonableness of these charges and referred the matter to Ofcomunder 
section 185 of the Communications Act 2003.  

 
Appeal procedure 
 

6. Under section 185 of the Communications Act 2003, Ofcom has a function and duty 
of resolving disputes. In this case, Ofcom decided that BT’s charges were not fair and 
reasonable. Ofcom ordered BT to revert to the previous charges, and repay any 
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amounts paid by the mobile network operators over and above the previous charges 
applicable.  
 

7. BT appealed to the Competition Appeal Tribunal (“the CAT”). The CAT is a 
specialist judicial body whose function is to hear and decide cases involving 
competition or economic regulatory issues.  An appeal may be brought to the CAT in 
a case of this kind under section 192 of the 2003 Act. The CAT must determine the 
appeal on the merits and by reference to the grounds of appeal set out in the notice of 
appeal. The CAT is not limited to determining points of law. It is also not limited to 
the material that was before Ofcom.The CAT allowed BT’s appeal and overturned 
Ofcom’s determinations. It permitted BT to charge its revised prices.   

 

8. A further appeal from the CAT, under section 196 of the 2003 Act, lies only on a 
point of law. Four mobile network providers, including Telefonica, appealed to the 
Court of Appeal. The Court of Appeal allowed Telefonica’s appeal and restored the 
original decision of Ofcom. The Court of Appeal concluded that Ofcom had acted 
properly within their powers and in accordance with their duties in rejecting BT’s 
charges as not being fair and reasonable. Ofcom did not misdirect themselves in any 
relevant way, and the Tribunal was wrong in law to reverse Ofcom’s determinations. 
The Court of Appeal directed that BT’s new charges should not have effect and 
should be treated as never having had effect.  
 

9. BT has appealed to the Supreme Court (the highest administrative court in the land) 
and the case is now under consideration. The Supreme Court only considers cases that 
raise an issue of law of general public importance. The hearing took place in February 
2014 and the judgment is awaited.  

 
The role of the sector regulator  
 

10. The issues in this case centre on the role of the sector regulator, Ofcom.  
 

11. Ofcom said that their task in determining the dispute was to decide whether it was fair 
and reasonable for BT to apply new termination charges for calls based on the level of 
the retail charge made by the communications providers. Ofcom, decided that the 
charges imposed by BT did not satisfy the principle that price variations should 
provide benefits to consumers and avoid distortion of competition, taking into account 
the impact on retail prices of calls, services providers and the overall package.  
 

12. The Competition Appeal Tribunal held that the evidence of the overall effect of the 
charges on consumers was inconclusive and that was not a sufficient reason for 
Ofcom to prevent BT from implementing the charges. The CAT took the view that 
BT’s contractual right to vary the charges under the Agreement pointed in favour of 
upholding the charges. The Agreement was a relevant factor and Ofcom had erred in 
failing to take the Agreement into account.  

 
13. The Court of Appeal disagreed. It said that Ofcom’s role in resolving such disputes is 

a regulatory role. Ofcom’s task, where it undertakes the resolution of a dispute, is to 
impose a solution that meets the public policy objectives of the Common Regulatory 
Framework contained in article 8 of the Framework Directive. These objectives 
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include promoting competition, ensuring that users derive maximum benefit in terms 
of choice, price and quality, ensuring that there is no distortion or restriction of 
competition, encouraging effective investment and ensuring efficient use of resources. 
Accordingly, Ofcom’s role extended beyond deciding disputes on the basis of the 
parties’ respective contractual rights.  
 

14. The Court of Appeal said that the Common Regulatory Framework requires Ofcom to 
resolve a dispute between parties in the relevant market, who may or may not already 
be in a contractual relationship. This requires Ofcom to be able to override the parties’ 
contractual rights. There was no room for any kind of presumption either way based 
on the existence or absence of a contract. Whilst the parties’ contractual rights and 
upholding commercial certainty are relevant considerations, they could not be of any 
overriding significance. The Court of Appeal emphasised that Ofcom must be able to 
apply its regulatory powers in the same way regardless of how the issue at the heart of 
a dispute may have arisen. 

 

15. The Court of Appeal also emphasised that although the Tribunal is an expert and 
specialist body, it is not set up as a second tier regulator of the sector. Therefore, 
absent new evidence showing an error of fact or an error of law, the Tribunal ought to 
respect the policy decisions and matters of judgment involved in Ofcom’s decisions. 
It was not open to the Tribunal to balance the various potentially conflicting 
considerations relevant to the regulatory objectives in a different way from that 
adopted by Ofcom, unless an error could be shown in Ofcom’s approach.  
 

16. In summary, the Court of Appeal stated that the function and duty of Ofcom was to 
consider all the various factors and to assess the balance of advantages and 
disadvantages, whether proved, probable, likely or merely possible, to take into 
account the degrees of probability in each case and the respective seriousness of each, 
and to come to a balanced assessment overall as to what outcome would most 
appropriately meet the regulatory objectives. Ofcom had acted properly within their 
powers and in accordance with their regulatory duties in rejecting BT’s charges as not 
being fair and reasonable.  
 

17. The Supreme Court heard BT’s appeal in February 2014 and is yet to deliver its 
judgment.   
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Annex A 

The Regulatory Landscape in the UK 

 

Organisation of economic regulation 

 

1. In the UK, economic regulation has aimed to promote effective competition where this is 
possible, and to provide a proxy for competition, with protection of consumers’ interests 
at its heart, where it is not possible to introduce meaningful competition.  

 

2. In certain sectors network effects and/or economies of scale create circumstances, such as 
natural monopolies, which limit the prospects for effective competition. In these areas, 
independent economic regulationwill be needed over the long term to continue to provide 
vital consumer protections and ensure consumers’ interests are promoted through efficient 
provision of good quality, reliable and sustainable services. 

 

3. Regulation has typically capped the prices that dominant companies can charge in order 
to promote efficiency and fairness, while providing them a return on their assets and 
investments. In doing so, these regulators have delivered significant benefits to 
consumers.  

 

4. The key economic regulators and who they regulate are set out in Table 1.  These are all 
statutorily independent with a clear division of responsibilities between them and the 
Government; Government sets the policy direction while the detailed application of 
regulation is carried out independently of the Government by the regulators. 

 

Key legislative basis for regulation and concurrent competition powers in sectoral 
regulation. 

 

Historical look at regulators remits and duties 1980’s 

5. The original focus of the telecoms (1984), electricity (1989) and gas (1986) regulation 
frameworks, were to ensure reasonable demands for service were met and to ensure that 
companies were able to finance their activities.   
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6. Secondary obligations in each of these sectors were to  

a) promote the interests of consumers as well as having regard for certain types 
of vulnerable consumer; 

b) the promotion and maintenance of competition; and 

c) the promotion of efficiency and economy. 

 

7. The regulation of airports (1986) framework was based on similar principles of furthering 
the interests of users and promoting efficiency, however, there was no primary or 
secondary hierarchy attached. 

 

Evolution of duties 

8. Over time regulators’ duties have evolved to include functions other than the initial 
reasons they were established, making the landscape in which they operate increasingly 
complex, with regulators also taking on duties around environmental policy, security of 
supply and climate change.  

 

9. Regulators have often stated that they can struggle to determine how to prioritise their 
duties with it sometimes being unclear what should take priority for them.  

Concurrent competition powers 

10. A number of the regulators were given competition law powers during this time.  The 
Competition Act 1998 s54 (7) provides sector regulators with concurrent powers.  

 

11. In the respective sectors, the economic regulators have competition powers concurrent 
with the Competition and Markets Authority (CMA)1.  

 

12. Concurrency allows regulators to apply their detailed knowledge of their sectors and 
facilitates a choice between the use of regulation or competition powers as appropriate.   

 

13. Under the current arrangements, the Secretary of State has the right to strip a sector 
regulator of its competition powers if he feels it is not fulfilling its competition functions 
properly, although this would very much be a last resort. 

                                                            
1 Previously the Competition Commission (CC) and the Office of Fair Trading (OFT) 
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14. In the 2014 changes to the competition regime (i.e. with the CMA replacing the 
Competition Commission and Office of Fair Trading), the sector regulators were required 
to give primacy to competition considerations.  

 

 

Jurisdiction – Appeal routes. 

 

15. The decisions made by regulators vary according to the statutory legislation and in certain 
cases, European law, underpinning them. There is specific sector legislation relating to 
each of the main regulated sectors – energy, water, post, rail, aviation, and 
communications. 

 

16. The UK has different appeal routes depending on decisions taken by the various 
regulators. 

 

Direct Appeal 

17. An appellant can bring a challenge directly to the appeal body. The responsibility is with 
the appellant to identify the element(s) of the regulator’s decision that they believe are 
wrong, and to bring evidence to support their appeal. The appeal body will judge the 
appeal based on the case brought by the appellant, and the counter-argument by the 
authority.  

 

18. Direct appeal routes now exist in a number of sectors (electronic communications, energy 
in GB, and aviation). However, regulatory references are provided for in the water and 
rail sector and for energy decisions in Northern Ireland. 

 

19. All appeal routes against regulatory decisions described above involve one of the 
following: 

a) Competition Markets Authority (CMA); 

b) Competition Appeal Tribunal (CAT); 

c) High Court of England and Wales, Court of Session, and High Court of 
Northern Ireland. 
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Regulatory reference 

 

20. If a regulated firm does not agree with the regulator’s proposed decision, the regulator 
can refer a defined question to the CMA to be reconsidered, with the CMA determining 
the matter in the overall public interest, taking into account the statutory duties of the 
regulator. A number of important features of this model are: 

 

a) It is only triggered if a regulator insists on making a regulatory change which 
the regulated entity refuses to agree to; 

b) The CMA must reconsider the whole matter on its merits, although in practice 
it is likely to concentrate its inquiries on the particular areas of disagreement 
previously identified between a regulator and licensed firm– the licensed 
firm/s affected by the decision cannot choose the issues and evidence which 
they want to be re-examined; 

c) The process adopted by the CMA in these cases is inquisitorial, rather than 
adversarial – it conducts an investigation rather than adjudication between 
parties to a dispute; it, rather than the regulator, and affected parties, decides 
what evidence it needs to gather and assess 

 

Government consultation on regulatory appeals  

 

21. Prompted by concerns at the relatively high number of appeals in the communications 
sector, and the impact of dealing with appeals on wider decision-making (as resource is 
tied up dealing with appeals), the Government consulted last year on a series of proposals 
intended to support more streamlined regulatory decision-making, while providing 
appropriate rights of appeal.  

 

22. While there is broad agreement amongst all respondents that it is important to get the 
decision-making process right, including introducing greater transparency, as a means of 
reducing the number of appeals, there is little support for the proposal for a change in the 
standard of review, in part based on the view that the case for change has not properly 
been made out.  In the communications sector, incumbent organisations are strongly 
opposed to a move away from full merits but there is support from challenger companies 
and consumer bodies. 
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23. Decisions are still being taken; the Government response is expected to be published 
before the summer.  
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Table 1 

 

The UK Regulatory Landscape 

Regulator Regulated Assets Entities 
subject to 
price 
controls: 

Assets under 
regulation 
(2012-13 
prices) 

Sector revenue from 
customers 

(2012-13 prices) 

Sector revenue from 
govt 

(2012-13 prices) 

Office of Water 
Services (OfWAT)

Water and Sewerage 
Infrastructure  
(England + Wales) 

19 companies
(3 of which 
are listed) 

~£62.6bn 
 

£11bn n/a 

Office of Gas and 
Energy Markets 
(OfGEM) 

Electricity 
Transmission+Distribution 
(GB) 
Gas 
Transmission+Distribution 
(GB) 
 

9 gas and 17 
electricity 
companies 
(2 of which 
are listed) 

~ £51.5bn 
 

£11.2bn 
 

n/a 

Office of Rail 
Regulation (ORR) 

Fixed track access charges 
and the revenue grant 
(Network Rail) 

2 firms ~£44.9bn £1.8bn 

 

£4bn 

Civil Aviation 
Authority (CAA) 

Air Traffic Control (NATS) 
Passenger charges 
(Heathrow, Stansted, 
Gatwick) 

3 airports, 
NATS 

~£17.4bn £2.3bn n/a 

Office of 
Communications 
(OfCOM) 

BT Openreach 
BT Copper Cabling 

5 firms ~£7.1bn 
(copper cabling) 

£4.7bn n/a 
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Monitor NHS Services (England) 247 providers n/a* n/a £72.2bn 

TOTAL:   £184bn £31bn £76bn 

 

 


