
 

 

 
Yearbook No. KHO:2016:53 

Date of Decision 20 April 2016 

File No. 1503 

Register No. 1581/1/15 

 

In this case, the Supreme Administrative Court was to determine whether the principle of non-

refoulement under  provisions on basic rights and human rights and Section 147 of the Aliens Act 

prevented the transfer of an Afghan citizen to Hungary which, by virtue of the Regulation (EU) No 

604/2013 of the European Parliament and of the Council establishing the criteria and mechanisms 

for determining the Member State responsible for examining an application for international 

protection lodged in one of the Member States by a third-country national or a stateless person 

(recast Regulation, so-called Dublin III Regulation), was responsible for processing the asylum 

application and which had given its approval to the transfer of the appellant. 

 

The Supreme Administrative Court stated that the Common European Asylum System is based on 

mutual confidence between the Member States and the presumption that, in principle, the country 

responsible for the examination of an asylum application under the Dublin III Regulation respects 

the asylum seeker's basic rights so that he can be returned to the said country without a substantive 

examination of the asylum application by the returning country. However, this presumption is not 

rebuttable but, under Article 3(2) of the Dublin III Regulation, it must be deviated from if there are 

justified grounds for believing that the asylum procedure and asylum seekers' reception conditions 

in the originally responsible Member State included systemic deficiencies referred to in the 

aforementioned provision. 

 

Although the threshold for deviating from the aforementioned principle, i.e. the transfer of an 

asylum seeker as specified in the said Regulation, was high, the legal practice of other Member 

States and other material taken into account in the Supreme Administrative Court's decision 

strongly suggested that systemic deficiencies referred to in Article 3(2) of the Regulation could be 

identified in Hungary. Considering also the benefit of the doubt principle, which is significant in the 

evaluation of proof under the refugee law, and the principle of interpretation of the law in favour of 

basic rights and human rights, in this uncertain situation the case had to be resolved in the 

appellant's favour. Considering the up-to-date country information available at the time of the 

decision, it was not possible to reliably ascertain that the appellant's return to Hungary did not 

breach Article 4 of the Charter of Fundamental Rights of the European Union or Article 3 of the 

European Convention on Human Rights. 

 

The Supreme Administrative Court stressed that the situation concerning the return to Hungary 

could be evaluated otherwise, particularly insofar as new information may be obtained regarding the 

question of whether to consider Serbia as a safe country, following possible changes in the 

application of Hungary's asylum legislation, through decisions of the European Court of Human 

Rights, or otherwise.  

 

According to Article 3(2) of the Dublin III Regulation, the appellant's application concerning 

international protection had to be processed in Finland. 
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