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Common Agricultural Policy of the European Union – determination of surplus stock – 
surplus stock charges – transposition of European Union law – Commission Regulation 
1972/2003 (EC) 
 
The company AS Pimix applied to an administrative court to challenge the administrative 

decree by which the Minister of Agriculture had determined the amount of its surplus stock of 

an agricultural product (butter) on 1 May 2004, and the tax assessment/notice by which the 

Tax and Customs Board had determined the corresponding surplus stock charge. The 

administrative court and the court of appeal dismissed the application. Both courts found that 

the company was a processor in the meaning of s. 5 of the Üleliigse laovaru tasu seadus 

(Surplus Stock Charges Act – below, SSCA) and that a surplus stock charge was payable if on 

1 May 2004 the processor held surplus stock for the purposes of s. 2 SSCA.  

 

When considering the company’s petition to quash these judgments, the Administraive Law 

Chamber of the Supreme Court developed doubts as to whether a reference in domestic 

legislation (such as s. 2 SSCA) to EU legislation (the provisions concerning Estonia in Article 

4(5) of Regulation 1972/2003 of 10 November 2003 of the European Commission) which has 

not been duly published in the official language of the member state in question can be 

regarded as a "taking up" of EU law in the meaning that was expressed by the European Court 

of Justice (ECJ) in its judgment of 4 June 2009 in the case C-560/07 Balbiino and the 

judgment of 29 October 2009 in the case C-140/08 Rakvere Lihakombinaat. 
 

The Chamber has doubts as to whether the principle that regulations have direct applicability 

and binding force in their entirety, contained in the second paragraph of Article 288 of the 

Treaty on the Functioning of the European Union (former Article 249 of the Treaty Founding 

the European Community), also means, in the light of the ECJ’s judgment of 11 December 

2007 in the case C-161/06 Skoma-Lux, that obligations (such as the obligation to pay a surplus 

stock charge) can be imposed on private holders of stocks by a regulation that was not 

published in due manner in a situation in which the legislature of the member state, while it 

had adopted a statute to implement the regulation, had not reproduced in that statute the 

relevant definitions provided in the regulation, but had simply limited itself to a reference to 

the corresponding provisions of an EU regulation that had not been published in due manner.  

 

Although by virtue of Article 4(1) of Regulation 1972/2003 new member states are under a 

duty to require holders of surplus stocks of products which are in free circulation on 1 May 

2004 to pay a levy, the Chamber has further doubts as to whether, under the principle 

expressed by the ECJ in Skoma-Lux, namely that obligations can only be imposed on 

individuals by EU legislation that has been duly published in the language of their member 

state, the charges referred to in that provision may be levied on individuals regardless of the 

fact that the SSCA does not define the notion of agricultural product chargeable as surplus 

stock, but refers for the definition to Article 4(5) of Regulation 1972/2003, and that at the 

time of Estonia’s accession to the EU, or at the time that the administrative measure by which 

the corresponding obligation was imposed on the individual in question, that Regulation had 

not been published in due manner in the language of the member state in question. 

 



The Administrative Law Chamber of the Supreme Court has decided to refer the matter to the 

European Court of Justice for a preliminary ruling in order to obtain guidance from the Court 

in the following questions:  

1) Is it possible to interpret Article 288 of the Treaty on the Functioning of the European 

Union, read in conjunction with Article 58 of the Act of Accession and in the light of the 

case-law of the European Court of Justice (the judgments in Skoma-Lux, Balbiino and 

Rakvere Lihakombinaat referred to above) to mean that individuals can be required to perform 

the obligation deriving from Regulation 1972/2003  

a) regardless of the fact that on 1 May 2004 that Regulation had not been published in the 

Official Journal of the European Union in the Estonian language and 

b) considering that the national legislature of the member state in question did not reproduce 

in the national legislative instrument the notion of "agricultural product" provided in the 

Regulation, but simply limited itself to a reference to Article 4(5) of the said Regulation, 

which had not been published in due manner,  

c) although the private individual complied with one of the obligations emanating from the 

Regulation (by submitting a declaration of stocks with the correct product codes) and has not 

challenged that obligation,  

d) and the charge was imposed on that individual by the competent national agency at a time 

when Regulation 1972/2003 had already been published in the Estonian language in the 

Official Journal of the European Union? 

2) Is it possible to conclude from Article 58 of the Act of Accession, read in conjunction with 

Article 297 (1) of the Treaty on the Functioning of the European Union and with the third 

recital and Article 4 of Regulation 1972/2003, that a member state may levy a surplus stock 

charge on an individual even if on 1 May 2004 the Regulation had not been published in the 

Official Journal of the European Union in the official language of that member state, while by 

the time that the charge was imposed by the competent national agency, the Regulation had 

been published in the Official Journal in the relevant language? 

 

 
 


