
Judgment of 27 October 2010 by the Administrative Law Chamber of Estonia’s Supreme 

Court in administrative case 3-3-1-66-10. 

 

Public procurement – grant of concession – Articles 43 and 49 of the Treaty Founding the 

European Community (Articles 49 and 56 of the Treaty on the Functioning of the European 

Union) - principle of non-discrimination 

 

A local authority (rural municipality) entered into an agreement with a commercial company, 

granting the company a registered right of use for a term of 49 years in respect of a plot of 

land owned by the municipality. The use was defined as operating a waste management 

service on and using the land in conformity with the municipal plan for waste management, 

the relevant legislation and the relevant environmental needs and requirements. 

 

Another undertaking active in the provision of waste management services lodged an 

application to set aside the relevant resolution of the municipal council and the agreement 

entered into between the municipality and the company, submitting that the municipality 

should have held a public tender in the matter.  

 

The Administrative Law Chamber of the Supreme Court quashed the judgments entered in the 

case by the court of first instance and the court of appeal and granted the application. The 

chamber’s opinion was that since the principal aim of the resolution and the agreement was to 

put the operation and use of the landfill in the hands of a private person who would be 

authorised to provide a public-interest service and entitled to charge a fee to any collector of 

waste, the relationship between the municipality and the company should be construed as a 

concession.  

 

Under the terms of s. 17(4) of the Estonian Public Procurement Act (PPA), in granting a 

concession for the supply of services the contracting authority is only bound to observe the  

requirements provided in the first chapter of the PPA, in particular the general principles of 

holding a public tender. The European Court of Justice has held that even in the case of 

procurements that remain outside the scope of application of the public procurement 

directives of the European Union, the contracting authority is bound to give effect to the 

fundamental principles of the European Community, in particular Article 43 and Article 49 of 

the Treaty Founding the European Community (respectively, Articles 49 and 56 of the Treaty 

on the Functioning of the European Union), above all the principles of the freedom of 

establishment, the freedom to provide services, non-discrimination and transparency 

(paragraphs 60 and 61 of the judgment of the European Court of Justice of 7 December 2000 

in case C-324/98; paragraphs 46-48 of the judgment of 13 October 2005 in case C-458/03; 

paragraph 49 in the judgment of 9 September 2010 in case C-64/08). In respect of 

undertakings who are located in other member states and who have no practical way of 

expressing an interest in acquiring the concession in question, the granting of the concession, 

without a modicum of transparency, to a company located in the member state of the 

contracting authority represents adverse unequal treatment that contravenes the principle of 

equal treatment and the principle of prohibition of discrimination based on nationality, and 

must be construed as indirect discrimination on the basis of nationality, which is prohibited by 

virtue of Article 43 and Article 49 of the founding treaties unless justifications of an objective 

nature are present (paragraph 51 of the judgment of the European Court of Justice of 9 

September 2010 in case C-64/08).  

 



The Administrative Law Chamber of the Supreme Court held that, in view of the provisions 

of Article 43 and Article 49 of the Treaty Founding the European Community and of the 

opinions of the European Court of Justice referred to above, section 4 of the PPA in 

conjunction with section 3 of the same Act should be interpreted as prohibiting the making of 

such direct long-term (49 years) agreements. It is the opinion of the chamber that the purpose 

of the prohibition in question is to render null and void any agreements entered into in 

contravention of the prohibition.  

 


