
Judgment of the Administrative Law Chamber of the Supreme Court of 13 October 2008 
in administrative matter no 3-3-1-36-08 
 
Article 58 of the Act of Accession – failure to publish community legislation in the 
language of a Member State - Commission Regulation (EC) No 1972/2003 
 
By its notice of assessment, on the basis of customs declarations submitted in May 2004 
and the Commission regulation (EC) No 1972/2003, the tax authority determined the 
erga omnes amount of customs duty payable by a company, and, on the basis of this also 
increased the amount of the VAT due. 
 
The company filed an action with an administrative court for the annulment of the notice 
of assessment, with the principal argument that the customs authorities must not have 
made a recalculation entry in the accounts, because the customs authority had made an 
error for the purposes of Article 220(2)b) the Community Customs Code. The error 
consisted, inter alia, in the fact that the misleading entry in the customs declaration was 
made by the fault of a professional customs official who had assisted the company on the 
request of the latter. 
 
On the basis of Article 58 of the Act of Accession and the ECJ judgment C-161/06: 
Skoma-Lux, the Supreme Court annulled the judgment of the administrative court of 
13 November 2007 and of the circuit court of 7 February 2008, and satisfied the action 
for the annulment of the notice of assessment. 
 
The Commission Regulation (EC) No 1972/2003 of 10 November 2003 on transitional 
measures to be adopted in respect of trade in agricultural products on account of the 
accession of the Czech Republic, Estonia, Cyprus, Latvia, Lithuania, Hungary, Malta, 
Poland, Slovenia and Slovakia was published in the Estonian language in the OJ Special 
Edition in Estonian (Chapter 3 Volume 40) on 4 March 2005. The Supreme Court was of 
the opinion that as the regulation had not been properly published at the time of 
submission of the declarations serving as the basis of tax liability (in May 2004), the 
regulation could not have given rise to the obligation of the company to pay erga omnes 
customs duty. 
 
The Supreme Court pointed out that although the ECJ judgment C-161/06: Skoma-Lux 
entered into force already when the appellation proceeding was pending, the invocation 
of respective counterarguments in the appeal in cassation has to be considered acceptable, 
because the issue of applicability in regard of an individual of community legislation 
which had not been published in the language of the Member State emerged during the 
judicial proceedings in regard of which no judgment had not yet entered into force. On 
the basis of the ECJ judgment C- 161/06: Skoma-Lux the Supreme Court pointed out that 
even the fact that the complainant is a company whose “business is international trade 
and it must know the content of the customs requirements” does not render it possible to 
invoke against an individual the legislation which had not been properly published in the 
Official Journal of the European Union. 


