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Final judgment - Automatic suspensive effect of appeal in asylum cases – ‘EU Principle 

of equivalence’ - Directive 2013/32/EU – Directive 2008/115/EC - Charter of 

Fundamental Rights of the European Union –  

 

(X and Y against the State Secretary of Security and Justice)  

 

In a reference for a preliminary ruling, the Administrative Jurisdiction Division of the Council 

of State of the Netherlands (the Division) asked the ECJ whether European Union law 

requires that appeals to the Division in asylum cases must have automatic suspensive effect, 

staying a return decision. Such suspensive effect would make it possible for the appellant to 

remain legally in the Netherlands during the appeal procedure.  

 

In the Netherlands, asylum proceedings in lower courts have automatic suspensive effect. 

However, an appeal to the Division (as a second instance court) does not. To continue a legal 

stay in the Netherlands the appellant needs to start a provisional relief procedure. Without a 

provisional relief measure, the asylum seekers are considered to be illegal and could face 

deportation from Dutch territory.  

 

The ECJ ruled in answer to the preliminary request in judgment C-180/17, X and Y, of 26 

September 2018, ECLI:EU:C:2018:775: 

 

‘Article 46 of Directive 2013/32/EU […] and Article 13 of Directive 2008/115/EC 

[…], read in the light of Articles 18, 19(2) and 47 of the Charter of Fundamental 

Rights of the European Union, must be interpreted as not precluding national 

legislation which, whilst making provision for appeals against judgments delivered at 

first instance upholding a decision rejecting an application for international 

protection and imposing an obligation to return, does not confer on that remedy 

automatic suspensory effect even in the case where the person concerned invokes a 

serious risk of infringement of the principle of non-refoulement.’ 

 

In its judgment the ECJ instructed the Division to examine whether the ‘EU Principle of 

Equivalence’ has been respected. In a number of cases, the Dutch administrative procedural 

law prescribes that an appeal will have an automatic suspensory effect. These exceptions 

apply to certain appeals with the Central Appeals Tribunal and appeals with the Courts of 

Appeal, in social security and tax cases respectively. The EU equivalence principle requires 

equal treatment of similar claims based on breach of national law on the one hand and of EU 

law on the other. However, the principle does not require the equivalence of national 

procedural rules applicable to different types of proceedings. In the present case there is no 

question of similar procedures, since the different procedures concern different jurisdictions, 

with different objectives, while the legal basis and the main characteristics of the procedures 

also differ. 

 

In its final judgment the Division rules, following the ECJ judgment, that the Dutch system in 

asylum cases in which an appeal to the Division does not have an automatic suspensive effect, 

is in accordance with the European Union law. This means that the Netherlands do not have to 

offer these appellants a possibility to stay.  

 



However, the provisional relief judge can still make arrangements, if asked for by the 

appellants, allowing them to await the outcome of their appeal in the Netherlands. This might 

be the case when an 'arguable claim' under article 3 of the ECHR is at issue. Since December 

2016, the provisional relief judge of the Division has ruled that in such cases as the present, 

asylum seekers are in principle not expelled as long as their appeal is still pending. This line 

of case-law is a response to the judgment of the ECtHR of 5 July 2016, A.M. against the 

Netherlands, ECLI: CE: ECHR: 2016: 0705JUD002909409 

(http://hudoc.echr.coe.int/eng?i=001-164460). 

 

NB. Also on 20 February 2019, the Division judged in another case (201508668/2/A2, 

ECLI:NL:RVS:2019:505) on automatic suspensive effect of appeal in asylum cases. 
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