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Italy – Council of State – Sec. VI, ordinance no. 68 of January 7 2022 

 

 

Object: Ne bis in idem 

 

By means of this ordinance, the Council of State remits to the Court of Justice the question of the  

compatibility with the principle of ne bis in idem laid down in art. 50 of the Charter of Fundamental 

Rights of the European Union, of the national legislation allowing the administrative judge to 

establish, by final decision, the legitimacy of a penalty imposed for unfair trade practices by the 

market regulatory Authority, when the conducts of the economic operator have been subject in 

another EU country to a criminal conviction, which has become irrevocable before the Italian 

administrative judge is called upon to give its final decision.  
 

 

The Council of State has, therefore, submitted the following question to the ECJ: 
 

 

“Say the Court of Justice of the European Union:  
 

 

a) whether sanctions imposed in relation to unfair trade practices, in accordance with the national 

legislation implementing Directive 2005/29/EC, may qualify as administrative sanctions of criminal 

nature; 
 

b) whether article 50 of the Charter of Fundamental Rights of the European Union shall be 

interpreted as meaning that it prevents a national legislation which allows a pecuniary 

administrative sanction of criminal nature to be confirmed in the trial and made final against a 

legal person for unlawful conducts constituting unfair commercial practices, in respect of which, in 

the meantime, a final criminal conviction has been imposed in a different Member State if the 

second conviction has become final before becomes legally binding the judicial review of the first 

pecuniary administrative sanction of criminal nature;  
 

c) whether the regulation referred to in Directive 2005/09, with particular reference to art. 3 

paragraph 4 and art. 13 paragraph 2 subparagraph e), can justify an exemption to the “ne bis in 

idem” established by art. 50 of the Charter of Fundamental Rights of the European Union 

(subsequently incorporated into the Treaty on the European Union by art. 6 TEU) and by art. 54 of 

the Schengen convention”. 


