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30 March 2021 

 

Area of freedom, security and justice – Directive 2008/115/EC – Common standards and 

procedures in Member States for returning illegally staying third-country nationals – 

Article 15 – Exhaustive nature of the list of detention grounds 

 

The Supreme Court is adjudicating a case that constitutes a dispute over the lawfulness of 

detention of a third-country national who is staying illegally in the Republic of Estonia. The 

person has been subject to criminal conviction for the physical abuse of his cohabiting partner 

and one more victim. For the foregoing, a suspended prison sentence was imposed on the 

person and, within the framework of criminal proceedings, the person was released from 

detention in the courthouse. On the same day, the person was issued an immediately 

enforceable precept to leave and he was detained on the basis of the national provision 

transposing Article 15 of Directive 2008/115/EC. 

 

The Supreme Court adopted the position that neither of the grounds for detention specified in 

Article 15(1)(a) or (b) of the Directive (one of the possible conditions of a risk of absconding 

under national law is indeed a judgment of conviction that has entered into force in respect of 

the person and by which imprisonment has been imposed on the person for the criminal 

offence committed, but at the time of detention the aforementioned judgment had not entered 

into force yet). However, the general prerequisites for detention as set out in Article 15(1) 

may be met (other less coercive measures cannot be applied effectively). There was namely a 

real risk that, upon release, the person may again start resolving the conflict that has arisen 

with his cohabiting partner and may, in the course thereof, commit a new criminal offence the 

investigation of and punishment for which will result in a failure (postponement for an 

unknown period of time) of the expulsion of the person. The court found that Article 15(1) in 

conjunction with the current case law of the Court of Justice does not provide a clear answer 

to the question of whether detention is also permitted only on general grounds, i.e. the risk to 

successful expulsion, without meeting the grounds set out in points (a) or (b). Although the 

wording of the provision rather refers to the fact that it constitutes an open list, the Court of 

Justice has repeatedly emphasised the obligation of narrow interpretation of the provisions of 

Directive 2008/115/EC concerning detention. Therefore, the Supreme Court considered it 

necessary to apply to the Court of Justice for a preliminary ruling on the following matter: 

 

“Should the first sentence of Article 15(1) of Directive 2008/115/EC of the European 

Parliament and of the Council of 16 December 2008 on common standards and procedures in 

Member States for returning illegally staying third-country nationals be interpreted such that 

Member States may detain a third-country national in the case of whom there is a real risk that 

the person will commit, at liberty before expulsion, a criminal offence the investigation of and 

punishment for which may significantly aggravate the conduct of expulsion?” 


